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Meeting  of  the  Executive  Committee 

The  forty -fourth  meeting  of  the  Executive  Committee  of  the  Federal 
Communications  Bar  Association  was  held  on  Tuesday,  November  28, 
1939,  at  the  Metropolitan  Club,  Washington,  D.  C.  at  6 :30  p.  m.  Present 
were  Messrs.  Hennessey,  first  vice  president;  Segal,  second  vice  presi¬ 
dent,  Bingham,  secretary;  Littlepage,  treasurer;  Caldwell,  Patrick  and 
Sherley. 

The  following  applications  for  membership  in  the  Association  were 
approved : 

Jack  N.  Berkman,  Esq.,  708  Sinclair  Bldg.,  Steubenville,  Ohio. 
John  R.  Curry,  Esq.,  910  Shoreham  Bldg.,  Washington,  D.  C. 

The  plans  for  the  Annual  Meeting  and  Annual  Dinner  of  the 
Association  were  discussed  in  full  and  the  Secretary  was  instructed  to 
send  out  a  final  notice  to  the  membership  reminding  them  of  these 
matters. 


Annual  Meeting  of  the  Association 

The  annual  meeting  of  the  Federal  Communications  Bar  Associa¬ 
tion  was  held  at  the  Willard  Hotel  on  Friday,  December  1,  beginning  at 
10:00  A.  M.  There  were  thirty-nine  members  of  the  Association  present 
at  the  meeting  which  was  called  to  order  by  President  Prank  Roberson. 

The  nominating  committee,  headed  by  James  H.  Hanley,  gave  its 
report  of  nominations  for  the  incoming  officers.  The  committee’s  choice 
for  president,  Ralph  A.  Van  Orsdel,  declined  the  nomination,  thus  mak¬ 
ing  it  necessary  under  the  Association’s  by-laws  to  nominate  candidates 
for  the  presidency  from  the  floor.  Philip  J.  Hennessey  was  nomi¬ 
nated  for  the  presidency  without  opposition  and  was  unanimously  elected 
as  the  Federal  Communications  Bar  Association’s  incoming  president. 
The  other  offices  were  filled,  without  exception,  from  the  candidates 
chosen  by  Mr.  Hanley’s  committee,  each  officer  and  executive  committee¬ 
man  being  unanimously  elected  to  his  respective  office.  The  other  officers 
for  the  new  year  are  as  follows :  first  vice  president,  Horace  L.  Lohnes ; 
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second  vice  president,  Philip  G.  Loucks;  secretary,  Herbert  M.  Bing¬ 
ham,  and  treasurer,  Paul  A.  Porter.  Eugene  0.  Sykes,  recently  retired 
F.  C.  C.  Commissioner,  and  Frank  W.  Wozencraft  were  elected  to 
membership  on  the  executive  committee  for  three  year  terms. 

In  his  report  of  the  progress  of  the  Association  during  his  term  of 
office.  President  Roberson  stressed  the  vital  importance  of  cooperation 
between  the  Federal  Communications  Commission  and  this  Association. 
He  stated  that  it  had  been  his  honest  endeavor  to  promote  such  rela¬ 
tions  during  the  past  year  and  that  material  progress  along  these  lines 
had  been  made.  Evidencing  the  result  of  this  cooperation,  Mr.  Rober¬ 
son  recalled  how  the  Commission  adopted  its  new  rule  for  service  of 
process  and  papers  after  frequent  conferences  between  representatives 
of  the  Association  and  Mr.  William  J.  Dempsey,  Commission  General 
Counsel.  Previously  such  service  was  required  to  be  made  by  registered 
mail.  The  new  rule  (Rule  1.141)  is  substantially  like  that  now  used  in 
the  Federal  Courts  and  requires  only  that  service  be  made  personally  or 
by  regular  mail  and  that  proof  of  such  service  be  submitted  in  affidavit 
form  or  by  signature  of  the  opposing  counsel. 

Mr.  ^berson  pointed  out  that  the  Bar  Association’s  standing  Com¬ 
mittee  on  Practice  and  Procedure  and  the  Aasociation ’s  Executive  Com¬ 
mittee  had  worked  with  the  Commission’s  staff  on  the  revision  of  the 
new  rules  which  went  into  effect  August  1,  1939. 

An  open  discussion  was  held  by  the  meeting  on  the  question  of 
cooperation  between  the  Commission  and  the  Bar  Association.  The  vital 
interest  of  all  members  in  this  question  and  their  sincere  desire  to  under¬ 
stand  and  to  further  harmonious  and  mutually  beneficial  relations  with 
the  F.  C.  C.  was  evidenced  by  the  ensuing  remarks. 

The  reports  of  the  standing  committees  showed  considerable  activity 
during  the  past  year.  Mr.  Thomas  P.  Littlepage  of  the  Committee  on 
Ethics  and  Grievances  reviewed  the  activity  of  that  group  and  reported 
on  the  steps  taken  by  the  Committee  on  each  case  submitted  during  the 
year.  Mr.  Arthur  W.  Scharfeld,  Chairman  of  the  Committee  on  Practice 
and  Procedure,  among  other  things,  explained  that  the  new  rules  which 
went  into  effect  August  1,  1939  had  not  been  in  existence  long  enough 
to  indicate  their  practical  value.  The  Membership  Committee  reported 
the  largest  membership  in  the  Bar  Association’s  history  with  a  total  of 
two  hundred  and  forty-seven  members.  Mr.  John  M.  Littlepage, 
Treasurer,  reported  a  balance  on  hand  of  $1,535.37  as  of  December  1, 
1939.  The  Memorials  Committee  reported  no  activity  during  the  pre¬ 
ceding  year.  The  Federal  Communications  Bar  Association  expressed 
its  appreciation  to  Mr.  Percy  H.  Russell,  Jr.,  and  his  staff  for  their  work 
during  the  past  year  on  the  Federal  Communications  Bar  Journal. 

The  brief  afternoon  session  was  taken  up  with  the  election  of  offi¬ 
cers,  the  completion  of  routine  business  and  a  short  discussion  of  the 
Logan  Bill  and  its  influence  on  administrative  bodies. 

To  climax  a  full  day  the  Annual  Bar  Association  Banquet  was  held 
at  8  p.  m.  in  the  Willard  Hotel  Ball  Room  with  Congressman  Clarence 
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P.  Lea,  Chairman  of  the  House  of  Representatives  Committee  on  Inter¬ 
state  and  Foreipn  Commerce,  and  Chairman  James  Ijawrence  Fly  as  the 
principal  speakers.  Congressman  Lea  addressed  the  body  on  the  prob¬ 
lems  and  considerations  of  his  committee  in  dealing  with  legislation 
relating  to  administrative  bodies.  Chairman  James  Lawrence  Fly  of  the 
Federal  Communications  Commission  contributed  a  very  appropriate 
and  interesting  talk  to  the  prograixL  Stephen  Le  Sieur,  local  maestro, 
Bert  Granoff,  tenor,  June  Bartlett  and  Frank  Toung  at  the  piano  pro¬ 
vided  the  entertainment. 

— J.  E.  K. 


Practice  and  Procedure  Before  the  Federal 
Communications  Commission 

By  Louis  G.  Caldwell  • 

Introductory 

By  a  strange  turn  of  events,  I  find  myself  substituting  for  a 
speaker  from  a  federal  administrative  agency,  and  the  Federal  Com¬ 
munications  Commission,  at  that.  If  you  demand  a  preliminary  show¬ 
ing  of  jurisdiction,  I  can  answer  only  in  some  such  fa.shion  as  did  the 
Texas  lawyer  appearing  before  the  Supreme  Court.  He  had  immedi¬ 
ately  plunged  into  arguing  the  merits  of  his  case  and  was  interrupted  by 
one  of  the  Justices:  “How  did  you  get  hereT”  Enthusiastically  he  re¬ 
plied:  “By  the  Santa  F6,  your  Honor.  It’s  a  great  railroad  and  I  rec¬ 
ommend  it.’’ 

It  appears  that  the  proceedings  before  the  Institute  this  week  are 
governed  by  a  code  of  fair  practices  under  the  heading  “Editorial  Sug¬ 
gestions,’’  issued  by  an  independent  tribunal  called  the  Washington 
Committee,  and  arbitrarily  adopted  and  promulgated  to  all  speakers 
without  advance  notice  or  opportunity  to  be  heard.  Applying  gener¬ 
ally  accepted  rules  of  statutory  construction,  I  find  the  code  shackles 
liberty  of  expression  in  three  respects:  (1)  discussion  must  be  confined 
to  the  administrative  agency’s  practice  and  procedure  and  may  not  ex¬ 
tend  to  questions  of  substantive  law;  (2)  only  the  “what’’  and  not  the 
“why”  of  the  agency’s  practice  and  procedure  may  be  presented,  and 
(3)  by  clear  implication,  an  embargo  is  imposed  on  controversial  issues 
for  the  purpose,  I  imagine,  of  keeping  us  from  becoming  involved  in 
any  war  of  ideologies. 

*  Mr.  Caldwell  is  a  member  of  the  Executive  Committee  of  the  Federal  Com¬ 
munications  Bar  Association.  This  paper  was  presented  at  a  meeting  of  the  Wash¬ 
ington  Institute  on  Administrative  Law  in  the  Chamber  of  Commerce  Building. 
Washington,  D.  C,  on  November  15,  1939. 


92  Journal  op  the  Federal  Communications  Bar  Association 


It  is  unfortunate  that  the  able  general  counsel  of  the  Federal  Com¬ 
munications  Commission,  Mr.  William  J.  Dempsey,  has  been  prevented 
from  appearing  in  this  role,  as  orifiinally  scheduled.  He  mi"ht  have 
been  able,  without  importing  contraband  into  his  paper,  to  devise  an 
explanation  of  such  matters  as  the  hearing  machinery  substituted  for 
the  examiner  system  at  the  Federal  Communications  Commission  a  year 
ago,  or  the  rule  governing  interventions  which  became  effective  this  last 
summer.  Yet  I  suspect  that  he  would  join  me  in  a  confession  that  it 
can  not  be  done  or  at  least  that,  if  neutrality  is  to  be  obsei^'ed.  it  will 
be  of  the  Russian  variety.  In  his  absence,  insofar  as  controversial  issues 
are  raised,  I  shall  have  to  do  some  shadow-boxing,  since  I  doubt  if  there 
is  any  serious  difference  of  opinion  between  Mr.  Bingham,  the  next 
speaker,  and  myself.  The  result  is  bound  to  be  a  case  of  Edgar  Bergen 
and  Charlie  McCarthy,  subject  at  all  times  to  the  hazard  that  Bergen  is 
putting  words  into  Charlie’s  mouth  that  Charlie,  left  to  his  own  devices, 
would  never  have  uttered. 

Reasons  Leading  to  the  Establishment  of  the  Federal 
Communications  Commission 

The  Communications  Act  of  1934  is  a  bulky  statute  with  six  titles. 
It  represents  a  merger  of  three  major  statutes  and  a  few  minor  ones, 
relating  to  somewhat  different  subjects  and  having  separate  pedigrees. 
The  three  major  statutes  are  (1)  so  much  of  the  Interstate  Commerce 
Act  as  had  to  do  with  the  regulation  of  communications  common  car¬ 
riers,  that  is,  telegraph  and  telephone  systems,  whether  by  wire  or  radio; 
(2)  the  Radio  Act  of  1927  virtually  in  its  entirety,  having  to  do  with 
the  regulation  of  radio  communication  as  such,  by  the  license  system, 
and  (3)  an  act  having  to  do  with  the  compulsory  equipment  of  ships 
with  radio  apparatus  and  operators  for  the  promotion  of  safety  of  life 
and  property  at  sea,  which,  in  its  original  form,  was  passed  in  1910.* 

The  question  why  the  Federal  Communications  Commission  was 
established  in  1934  may  be  very  simply  answered  with  the  statement 
that  there  was  a  widespread  (but  by  no  means  universal)  belief  in  and 
out  of  Congress,  dating  back  prior  to  1927  and  expressed  in  a  succes¬ 
sion  of  bills  and  in  extended  committee  hearings,  that  federal  regulation 
of  communications  common  carriers  and  federal  radio  regulation  should 
be  housed  under  one  roof  and  that,  for  one  reason  or  another,  the  earlier 
statutes  were  inadequate  or  had  been  inadequately  administered.  The 
act  paralleled  a  similar  feeling  among  over  70  nations  of  the  world  who, 
after  protracted  debate  at  an  international  conference  held  at  Madrid  in 
1932,  agreed  to  the  International  Telecommunication  Convention,  a 
merger  of  two  separate  general  treaties,  the  International  Telegraph 
Convention  and  the  International  Radiotelegraph  Convention,  with 
their  several  sets  of  international  regulations  annexed.*  The  immedi¬ 
ate  occasion  for  enactment  of  the  Communications  Act  by  Congress  in 
1934  was  a  message  by  the  President  as  part  of  a  program  to  simplify 
and  improve  governmental  organization. 
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These  facts,  however,  constitute  only  a  superficial  answer  to  the 
question.  Why  was  any  federal  administrative  aprency  established  or 
charpred  with  the  duty  of  administering  the  provisions  of  the  Communi¬ 
cations  Act?  There  being  three  major  fields  of  regulation  and  several 
minor  fields,  there  are  of  course  just  that  many  sets  of  reasons,  with 
their  separate  backgrounds  of  fact  and  of  legislative  history. 

Title  II  of  the  Act,  relating  to  communications  common  carriers,  is 
largely  based  on,  or  adapted  from,  the  statute  regulating  interstate 
transportation.  Its  substantive  provisions  are  just  about  what  you 
would  expect  to  find.  They  deal  with  rates  and  practices,  discrimina¬ 
tions  and  preferences,  reparations,  valuations,  certificates  of  convenience 
and  necessity,  uniform  accounts,  and  the  like.  The  procedural  provisions 
likewise  are  largely  modelled  after  those  of  the  Interstate  Commerce  Act 
and,  to  govern  appeals  from  the  Commission’s  decisions,  the  corre¬ 
sponding  portion  of  the  parent  statute  is  incorporated  by  reference.  The 
reasons  for  entrusting  the  substantive  matters  to  the  administrative  pro¬ 
cess  are  now  ancient  history  in  the  annals  of  administrative  law  and 
need  not  be  repeated.  The  Commission’s  procedure  as  a  whole,  and 
except  for  features  I  shall  discuss  in  connection  with  radio  regulation, 
does  not  differ  sufficiently  from  that  of  the  Interstate  Commerce  Com¬ 
mission  to  justify  separate  or  detailed  treatment  in  this  paper.  Fur¬ 
thermore,  if  you  are  interested  in  the  practical  side,  potential  clients  on 
the  carrier  side  are  few  in  number  and  most  of  them  are  in  the  hands 
of  capable  house  counsel.  One  of  the  members  of  the  panel  is  far 
better  equipped  than  I  to  explain  the  procedure  followed  in  investiga¬ 
tions  of  large  telephone  companies. 

Part  II  of  Title  III,  covering  radio  equipment  and  radio  operators 
on  board  ship,  may  be  disposed  of  even  more  summarily.  The  rea¬ 
sons  for  such  legislation  are  obvious.  To  the  obvious  may  be  added  the 
fact  that  the  provisions,  in  their  present  form,  were  necessary  or  desir¬ 
able  to  carry  out  the  obligations  of  the  United  States  under  the  Inter¬ 
national  Convention  for  the  Safety  of  Life  at  Sea,  the  last  revision  of 
which  was  signed  in  1929. 

This  leaves  Part  I  of  Title  III,  having  to  do  with  the  regulation  of 
radiocommunication  as  such,  principally  by  means  of  the  license  sys¬ 
tem  administered  by  the  Federal  Communications  Commission.  By 
agreement  in  restraint  of  trade  between  Mr.  Bingham  and  myself,  our 
exposition  will  be  confined  to  this  field  of  regulation  and  within  this 
field  will  be  centered  largely  on  one  form  of  radiocommunication, 
namely,  broadcasting.  The  reasons  for  this  self-restraint  are,  I  believe, 
more  or  less  apparent.  Of  the  agencies  to  be  vivisected  this  week,  the 
Federal  Communications  Commission  alone  makes  substantial  use  of  the 
license  system  as  a  mode  of  regulation  and,  in  view  of  the  growing  im¬ 
portance  of  this  system  and  the  novel  procedural  problems  it  raises,  the 
limited  time  available  to  describe  its  working  should  not  be  depleted 
by  an  attempt  to  embrace  modes  of  regulation  duplicating  those  em¬ 
ployed  by  other  agencies.  Within  the  field  of  regulation  of  radiocom- 
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mnnication  by  far  the  greater  portion  of  controverted  matters  before 
the  Federal  Communications  Commission  have  to  do  with  broadcasting. 
To  discuss  the  licensing  of  other  forms  of  radiocommunication  in  any 
detail  would  serve  only  to  confuse  unnecessarily  a  subject  which  is  al¬ 
ready  sufficiently  complicated.  I  do  not  recall  any  procedural  problem 
arising  in  connection  with  other  radio  services  which  does  not  have  its 
counterpart  in  connection  with  broadcasting  whereas  the  converse  of 
this  is  not  true. 

The  Radio  Title  of  the  Communications  Act  of  1934,  as  I  shall 
henceforth  refer  to  Part  I  of  Title  III,  is  almost  a  verbatim  reproduc¬ 
tion  of  the  Radio  Act  of  1927  under  which  the  Federal  Radio  Commis¬ 
sion  was  established  as  the  licensing  authority,  at  first  temporarily  and 
later  on  a  regular  basis.®  That  statute  was,  in  turn,  preceded  by  the 
Radio  Act  of  1912  under  which  the  Secretary  of  Commerce  was  desig¬ 
nated  as  the  licensing  authority.  The  reasons  leading  to  the  estab¬ 
lishment  of  these  successive  regulatory  agencies  lead  us  back  to  a  medley 
of  historical  events  of  fascinating  interest.  If  we  follow  the  stream 
back  to  its  source  in  the  international  treaties  on  radio,  they  include  an 
unsuccessful  attempt  by  Prince  Henry  of  Prussia  to  communicate  a 
radiotelegram  of  appreciation  to  President  Theodore  Roosevelt  in  1902. 
The  attempt  failed  because  an  Englisli  shore  station,  equipped  with 
Marconi  apparatus,  would  not  deign  to  receive  and  relay  a  mes.sage  from 
a  German  ship  equipped  with  apparatus  manufactured  by  Marconi’s 
German  competitor.  The  event  contributed  to  the  calling  of  the  first 
international  radio  conference  at  Berlin  and  the  eventual  signing  of  the 
first  International  Radiotelegraph  Convention  of  1906.* 

Later  events  include  the  disaster  which  befell  the  Titanic  and  the 
fact  that  in  1912  the  United  States  Senate  finally  got  around  to  rati¬ 
fying  the  Convention  and  found  that,  in  order  to  have  a  vote  in  the  next 
Conference,  to  be  held  later  that  year  in  London,  the  obligations  im¬ 
posed  by  the  Berlin  Convention  should  be  implemented  by  legislation. 
After  a  delay  of  four  years  during  which  the  need  for  a  new  statute  was 
obvious  and  imperative  because  of  defects  in  the  Radio  Act  of  1912, 
enactment  of  the  Radio  Act  of  1927  was  forced  by  an  almost  complete 
breakdown  in  regulation  and  a  chaos  of  interference. 

In  the  Radio  Act  of  1912  Congress  intentionally  withheld  from 
the  licensing  authority  any  power  to  make  regulations  and  insisted  on 
writing  its  own  regulations  into  the  statute.  By  way  of  contrast  with 
the  broad  delegations  of  legislative  power  contained  in  the  Radio  Act  of 
1927  and  in  the  present  law,  it  is  interesting  to  read  what  the  Senate 
Committee  on  Commerce  had  to  say  on  the  subject  in  its  report  on  the 
bill  on  May  6,  1912 : 

"  *  *  *  The  former  bills  delegated  to  the  President  of  the  United  States  in 
the  first  instance  and  subsequently  to  the  Secretary  of  Commerce  and  Labor 
the  power  to  make  regulations  governing  radio  communication  which  should 
have  the  force  of  law.  That  amounted  practically,  at  least  in  the  ju^ment  of 
some  members  of  this  committee,  to  the  surrender  by  Congress  of  its  powers 


Journal  op  the  Federal  Communications  Bar  Association  95 


and  the  bestowal  of  le^slative  power  to  all  intents  and  purposes  upon  ad¬ 
ministrative  officers.  This  feature  of  former  bills,  for  which  there  has  been  too 
frequently  precedent  in  legislation,  not  only  admitted  of  the  arbitrary  exer¬ 
cise  of  power  but  left  those  who  should  be  subject  to  its  exercise  entirely  in  the 
dark  as  to  what  they  could  or  could  not  do  without  thwarting  the  purpose  of 
Congress.  •  •  • " 

As  later  construed  by  the  courts,  the  Radio  Act  of  1912  also  proved  to 
be  extremely  inelastic  in  other  respects  and  to  confer  little  or  no  dis¬ 
cretion  on  the  Secretary  of  Commerce  in  his  disposition  of  applications 
for  license. 

Sipmifieant  as  are  these  historical  events,  and  many  others  that  have 
been  omitted,  they  do  not  afford  an  answer  to  the  question :  Why  was  it 
neces.sary  or  desirable  to  establish  a  federal  administrative  agency,  what¬ 
ever  its  make-up,  to  regulate  radiocommunication  under  the  license  sys¬ 
tem,  with  broad  powers  of  (if  I  may  use  the  words  without  becoming 
controversial)  legislative  and  judicial  character?  It  is  not  easy  to 
formulate  an  adequate  answer  within  reasonable  limitations  of  time  and 
space. 

If  I  were  ever  to  venture  to  write  a  work  on  so-called  radio  law  I 
should  be  strongly  tempted  to  divide  it  into  three  volumes.  Only  the 
third  and  last  would  deal  with  federal  regulation  of  radiocommunication 
under  the  Communications  Act  of  1934.  The  second  volume  would  deal 
with  international  regulation  under  the  international  conventions, 
treaties,  administrative  agreements  and  voluminous  sets  of  detailed  reg¬ 
ulations  annexed  to  some  of  them,  since  these  documents  are  part  of  the 
law  of  our  land,  and  they  severely  but  justifiably  circumscribe  the  dis¬ 
cretion  which  may  be  exercised  by  our  administrative  agency.  No 
lawyer  practicing  before  the  Federal  Communications  Commission  can 
afford  not  to  be  familiar  with  them,  affecting,  as  they  do.  both  substance 
and  procedure.  Volume  I  would,  however,  be  more  important  than 
either  of  the  other  two.  It  might  well  be  entitled  “The  Law  of  Nature*' 
and  it  should  be  written  with  the  collaboration  of  a  radio  engineer  with 
the  purpose  of  assembling  between  two  covers  the  technical  facts  and 
principles  which  dictate,  or  should  dictate,  both  the  substantive  law  and 
the  procedure  of  radio  regulation,  international  as  well  as  domestic. 

A  complicated  electrical  apparatus  called  a  radio  transmitter,  when 
set  in  motion  by  the  pressing  of  a  button,  transmits  in  all  directions  a 
chain  of  electrical  disturbances  called  radio  waves.  The  transmitter  is 
tangible  material,  is  susceptible  of  ownership,  and,  in  the  hands  of  indi¬ 
viduals.  firms  and  corporations,  is  private  property.  Its  use,  however, 
involves  the  sending  of  electrical  disturbances  across  state  and  inter¬ 
national  boundaries,  or  may  interfere  with  such  a  use  by  the  owners  of 
other  transmitters.  The  use,  therefore,  of  this  private  property  is  sub¬ 
ject  to  regulation  by  Congress  under  its  power  over  interstate  and  for¬ 
eign  commerce. 

If  the  supply  of  wave-lengths  or  frequencies  were  unlimited  so  that 
all  who  desired  to  operate  radio  transmitters  might  do  so  simultane- 
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ously  without  interference,  and  if  enough  wave-lengths  or  frequencies 
were  substantially  equivalent  in  performance  and  suitability  for  the 
various  purposes  to  which  they  are  put,  the  necessary  extent  of  federal 
regulation  would  be  limited.  These  “ifs,”  however,  are  not  fact.  Con¬ 
sequently,  there  is  a  formidable  legislative  task  to  be  accomplished  in 
marking  off  bands  of  frequencies  to  be  assigned  to  the  various  services, 
and  in  laying  down  a  multitude  of  rules  designed  to  minimize  inter¬ 
ference  and  to  achieve  a  maximum  of  efficient  use  of  the  available  facili¬ 
ties  in  each  band  and  for  each  service.  These  rules  must,  in  turn,  be 
kept  abreast  of  the  progress  of  science. 

Within  the  band  of  frequencies  assigned  to  each  service,  principles 
on  which  applications  for  license  will  be  granted  or  denied  must  be 
established  either  by  rule  or  by  the  case  method.  At  last  count,  63,251 
radio  licenses  were  outstanding.®  At  first  blush  the  task  of  regulation 
seems  as  baffling  as  an  attempt  to  chart  the  starry  firmament.  This 
number  is  deceptive,  however,  since  only  a  fraction  involve  any  contro¬ 
versy  or  procedural  difficulty.  In  some  bands,  all  comers  meeting  cer¬ 
tain  minimum  qualifications  prescribed  in  the  Act  and  in  the  Commis¬ 
sion’s  regulations  may  receive  licenses.  This  is  true,  for  example,  of 
the  bands  available  for  use  by  the  3,756  radio  .stations  on  board  ship,  the 
1,237  radio  stations  on  aircraft,  and  53,000  amateur  licenses.  The  pro¬ 
cedure  involved  in  getting  such  a  license,  while  involving  more  detailed 
information,  does  not  differ  radically  from  the  procedure  to  be  followed 
in  getting  a  license  for  your  dog,  or  for  your  automobile,  or  to  get 
married. 

Most  of  the  controversies  have  to  do  with  standard  broadcast 
stations,  of  which  there  are  now  751  in  licensed  operation  and  an  ad¬ 
ditional  58  for  which  there  are  construction  permits  outstanding.* 
To  a  lesser  extent,  there  are  controversies  involved  in  other  clas.ses  of 
broadcast  stations,  such  as  so-called  international  broadcast,  television, 
and  facsimile  stations,  and  in  various  classes  of  stations  engaged  in 
carrying  on  public  correspondence.  At  bottom,  the  same  difficulty 
runs  through  all  these  controversies.  There  is  not  room  for  everj^body, 
and  a  choice  must  be  made  between  applicants  or,  what  is  virtually  the 
same  question,  between  applicants  and  existing  licensees  whose  sta¬ 
tions  would  be  reduced  in  the  extent  of  their  coverage  or  who  would  be 
otherwise  injured  by  the  granting  of  the  applications. 

Remember  at  all  times,  that  the  subject-matter  of  regulation 
is  the  use  of  private  property,  namely,  transmitters,  in  inter¬ 
state  commerce.  The  right  of  Congress  and  of  its  creature,  the  Com¬ 
mission,  to  regulate  this  use  even  to  the  point  of  denying  it  to  some  and 
granting  it  to  others,  is  unquestioned.  Do  not,  however,  be  misled  by 
what  are  mere  figures  of  speech,  such  as  “channels  in  the  ether.’’  The 
ether  is  simply  a  convenient  scientific  hypothesis  to  denote  the  space  (in¬ 
cluding  a  vacuum)  through  which  electrical  disturbances,  whether  radio 
waves  or  light  waves,  pass.  There  are  no  highways  in  the  ether,  nothing 
tangible  or  material,  nothing  susceptible  in  itself  of  a  proprietary  inter- 


Journal  of  the  Federal  Communications  Bar  Association  97 


est,  either  domestically  or  internationally.  It  is  not  part  of  the  public 
domain.  Talk  of  ownership  of  the  ether,  or  of  channels  in  the  ether, 
whether  by  the  public  or  by  private  interests,  is  simply  a  bad  verbal 
habit.  I  mention  this  because  deductions  made  from  such  fi^^ures  of 
speech  are  not  infrequently  encountered  in  procedural  as  well  as  sub¬ 
stantive  issues  in  the  regulation  of  radio  communications.  Incidentally, 
this  is  Edgar  Bergen  speaking. 

Remember,  also,  that  the  fact  that  Congress  has  chosen  to  regulate 
by  means  of  the  license  system  does  not  mean  that  the  subject-matter 
of  the  license  is  a  (Jovernment  gratuity  like  a  soldier’s  bonus  or  a  home¬ 
stead.  Prior  to  August  13,  1912  (the  date  on  which  the  first  statute 
regulating  radiocommunication  was  enacted),  the  owner  of  a  radio 
transmitter  could  operate  it  at  wdll,  that  is,  he  could  make  full  use  of 
his  property.  After  that  date,  his  use  of  his  property  was  limited  and 
regulated  by  federal  statute.  The  license  system  is  simply  a  very 
effective  method  of  providing  a  drastic  sanction  for  disobedience  of  the 
law.  For  mere  punishment  by  fine  or  imprisonment,  it  substitutes  the 
punishment  of  cutting  off  your  means  of  livelihood  by  revocation  of 
license  or  refusal  to  renew  it.  It  is  a  means  of  persuading  the  persons 
regulated  to  do  as  they  are  told.  To  speak  of  a  license  as  a  gratuity 
granted  by  the  government  out  of  the  public  domain  is  simply  to  draw  a 
deduction  from  form,  not  substance.  Again,  this  is  Edgar  Bergen 
speaking. 

Another  important  purpose  of  the  Radio  Title  is  the  preservation 
of  competition  and  the  prevention  of  tendencies  toward  monopoly  in 
radiocommunication.  This  purpose  is  given  expression  in  a  number  of 
provisions.  Broadcast  stations  are  expressly  declared  not  to  be  common 
carriers  and  are  not,  therefore,  subject  to  Title  II  of  the  Act. 

The  Principal  Features  of  the  Radio  Title  of  the  Communications  Act 

The  cornerstone  of  the  Radio  Title  is  Section  301  which  forbids  the 
operation  of  any  radio  transmitter 

"except  under  and  in  accordance  with  this  Act  and  with  a  license  in  that  behalf 

granted  under  the  provisions  of  this  Act." 

Violation  of  this  prohibition  is  subject  to  fine  of  not  more  than  $10,000 
or  imprisonment  for  not  more  than  two  years  or  both.  The  licensing 
authority  is  the  Federal  Communications  Commission. 

As  suggested  by  its  name,  the  Federal  Communications  Commission 
is  the  independent  board  type  of  agencj\  It  consists  of  seven  Com¬ 
missioners,  appointed  by  the  President  by  and  writh  the  advice  and 
consent  of  the  Senate,  “one  of  whom  the  President  shall  designate  as 
Chairman.’’  The  term  of  office  is  seven  years,  the  appointments  being 
staggered  so  that  the  term  of  one  Commissioner  expires  in  July  of  each 
year.  The  Act  contains  no  provision  covering  or  authorizing  removal 
or  dismia.sal  of  any  member  of  the  Commission.  The  Commission  is 
authorized  to  divide  its  members  into  not  more  than  three  divisions. 
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each  to  consist  of  not  less  than  three  members,  and  to  direct  that  any 
of  its  work,  business  or  functions,  be  assigned  to  any  of  the  divisions, 
subject  to  rehearing  by  the  full  Commission.  Immediately  after  its 
organization  in  July,  1934,  the  Commission  took  advantage  of  these 
provisions  and  organized  itself  into  three  divisions.  Broadcast,  Tele¬ 
graph  and  Telephone.  On  November  15,  1937,  however,  this  three-fold 
division  was  abolished  and  since  then  all  business  has  been  handled 
by  the  full  Commission  except  with  respect  to  routine  matters  delegated 
to  individual  Commissioners  or  employees  of  the  Commission.  Sub¬ 
ject  to  certain  provisos,  the  Act  authorizes  the  Commission  to  assign 
any  of  its  work,  business  or  functions  in  this  manner. 

In  addition  to  members  of  the  Commission,  the  Commission  has  a 
total  staff  of  611,  of  which  418  are  in  Washington  and  193  are  distri¬ 
buted  among  some  29  field  offices  scattered  over  the  country.  With  one 
exception  (the  New  York  office  where  a  staff  of  accountants  is  main¬ 
tained),  the  field  offices  are  staffed  solely  by  engineers  and  clerks  and 
their  activities  are  largely  confined  to  inspection  and  investigation. 
They  do  not  conduct  hearings  and  are  not  directly  involved  in  an  ac¬ 
count  of  the  Commission’s  practice  and  procedure. 

The  418  employees  in  Washington  are  grouped  in  four  depart¬ 
ments,  each  having  a  force  of  stenographers,  clerl^,  etc.  The  depart¬ 
ments  are  (1)  the  Law  Department  with  42  attorneys,  (2)  the  Engi¬ 
neering  Department  with  40  engineers,  (3)  the  Accounting  Department 
with  32  accountants,  4  economists  and  4  rate  examiners,  and  (4)  the 
Administrative  Department  which  includes  the  seven  Commissioners, 
the  secretary  and  the  assistant  secretary.  The  Law  Department  is 
divided  into  three  major  divisions  having  to  do  with  (1)  broadcasting, 
(2)  common  carrier,  and  (3)  litigation  and  administration.  The  broad¬ 
casting  division  is  subdivided  into  five  sections,  each  assigned  to  a  dif¬ 
ferent  type  of  application.  This  is  significant  in  view  of  the  abolition  of 
the  Examining  Department  last  year  and  the  taking  over  of  a  large 
portion  of  its  functions  by  the  Law  Department.  The  same  small  sec¬ 
tion  is,  in  most  instances,  continuously  charged  with  doing  all  legal  work 
required  in  connection  with  a  particular  application,  including  presiding 
over  the  hearing  and  preparing  the  initial  draft  of  a  proposed  decision 
for  the  Commission,  subject,  of  course,  to  the  general  counsel. 

Congress  could  hardly  have  delegated  any  more  extensive  legis¬ 
lative  powers  than  it  has  to  this  Commission.  It  provided : 

“The  Commission  may  perform  any  and  all  acts,  make  such  rules  and  regula¬ 
tions,  and  issue  such  orders,  not  inconsistent  with  this  Act,  as  may  be  neces¬ 
sary  in  the  execution  of  its  functions.’’^ 

Subject  only  to  the  standard  of  “public  convenience,  interest  or  neces¬ 
sity,’’  the  Commission  is  authorized  to  legislate  on  a  long  list  of  specific 
subjects,  predominantly  technical  in  character,  and,  in  addition,  to 

“make  such  regulations  not  inconsistent  with  law  as  it  may  deem  necessary  to 
prevent  interference  between  stations  and  to  carry  out  the  provisions  of  this 
Act.”* 
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There  are  other  delegations  of  the  regulation-making  power  scattered 
throughout  the  Act.  Violation  of  a  Commission  regulation  is  subject  to 
“a  fine  of  not  more  than  $500  for  each  and  every  day  during  which  such 
offense  occurs.”*  What  is  more  important,  violation  of  a  regulation  is 
also  ground  for  revocation  of  license*®  and,  by  implication,  for  refusal 
to  renew  a  license. 

There  are  five  principal  types  of  application  presented  to,  and  acted 
on,  by  the  Commission : 

(1)  Applications  for  construction  permits.**  In  the  case  of  broadcast 
stations  and  all  but  a  few  of  the  other  classes  of  station  this  is  the  initial 
step  toward  establishing  a  new  station  or  toward  substantial  changes  in 
the  transmitting  equipment  of  an  existing  station.  If  the  permit  is 
granted,  and  its  terms  are  complied  with,  the  later  issuance  of  a  license 
on  application  is  virtually  assured. 

(2)  Applications  for  license.  This  is  the  initial  step  toward  the  estab¬ 
lishment  of  amateur  and  Government  stations,  stations  upon  mobile 
vessels,  railroad  rolling  stock,  or  aircraft. 

(3)  Applications  for  modification  of  license.  This  is  the  method  of 
securing  a  change  in  an  essential  feature  of  a  license,  such  as  increased 
power,  a  different  frequency,  increased  hours  of  operation,  and,  in  ap¬ 
propriate  cases,  must  be  accompanied  or  preceded  by  an  application  for 
construction  permit. 

(4)  Applications  for  renewal  of  license.**  Renewal  applications,  if 
filed  in  due  course  and  in  proper  form,  are  ordinarily  granted  as  a  matter 
of  course.  The  exception  is  where  grounds  for  discipline  are  believed  to 
exi.st  or  where  another  application  is  pending  which  if  granted  would 
require  either  a  denial  of  renewal  or  a  modification  of  the  existing  license. 

(5)  Applications  for  the  Commission’s  consent  to  an  as.signment  of 
license  or  any  right  thereunder,  or  to  transfer  of  control  of  a  corporation 
holding  a  license,**  or  for  the  Commission’s  approval  of  an  assignment 
of  a  construction  permit.*^ 

In  acting  on  the  first  four  types  of  application,  the  Commission  is 
required  to  apply  the  standard  of  “public  interest,  convenience  or  ne¬ 
cessity”  and,  in  considering  these  applications,  is  instructed  to 

“make  such  distribution  of  licenses,  frequencies,  hours  of  operation,  and  of 

power  among  the  several  States  and  communities  as  to  provide  a  fair,  efficient. 

and  equitable  distribution  of  radio  service  to  each  of  the  same.” 

On  applications  for  the  Commi.ssion ’s  consent  to  an  assignment  of  license, 
the  test  is  “public  interest.”  On  applications  for  the  Commission’s 
approval  of  an  assignment  of  a  construction  permit,  it  is  believed  that 
substantially  the  same  test  is  to  be  implied  from  the  context.  Broad 
grounds  for  revocation  of  license  are  enumerated  in  Section  312.** 


100  Journal  of  the  Federal  Communications  Bar  Association 


The  Radio  Title  contains  several  specific  tests  to  be  applied  in  de¬ 
termining  an  applicant’s  eligibility  for  license,  including  provisions  de¬ 
signed  to  prevent  alien  ownership  or  control  of  stations,**  or  the 
acquisition  of  stations  by  interests  which  have  been  found  guilty  of  in¬ 
fractions  of  the  anti-trust  laws.**  The  Commission  has  authority  to 
consider  an  applicant’s  character,  and  his  financial,  technical  and  other 
qualifications.** 

The  maximum  license  period  permitted  by  the  Act  is  three  years 
in  the  case  of  broadcast  stations  and  five  years  in  the  case  of  other  classes 
of  stations.*®  In  actual  practice,  the  license  period  is  one  year  for  broad¬ 
cast  stations  and  most  of  the  other  classes.  Amateurs,  however,  are  given 
three-year  licenses. 

^  far  I  have  discussed  the  Radio  Title  as  if  the  Federal  Communi¬ 
cations  Commission  were  the  only  agency  charged  with  its  execution 
and  enforcement.  This  is  not  an  accurate  picture.  The  President  of 
the  United  States  has  exceedingly  important  power  at  all  times  with  re¬ 
spect  to  Government  radio  stations,  and 

‘‘upon  proclamation  by  the  President  that  there  exists  war  or  a  threat  of  war  or 
a  state  of  public  peril  or  disaster  or  other  national  emergency,  or  in  order  to 
preserve  the  neutrality  of  the  United  States” 

he  acquires  almost  plenary  powers  over  all  radio  stations.**  In  ad¬ 
dition,  the  Act  is  well  implemented  with  penal  provisions  falling  in  the 
province  of  the  Department  of  Justice. 

The  Method  of  Drafting  and  Promulgating  Rules  and  Regulations 

With  one  exception  the  Act  imposes  no  requirement  of  hearing  or 
other  formality  as  a  condition  precedent  to  the  promulgation  of  rules 
and  regulations.** 

The  Commission’s  Rules  on  Practice  and  Procedure  touch  only  very 
lightly  on  the  matter.  Rule  1.192  provides : 

‘‘Sec.  1.192  Informal;  procedure.  The  Commission  may  upon  petition  by 
any  person  or  upon  its  own  motion  bold  such  informal  hearings  as  it  may  deem 
necessary  from  time  to  time  in  connection  xvitb  the  investigation  of  any  matter 
which  it  has  power  to  investigate  under  the  law,  or  for  the  purpose  of  obtaining 
information  necessary  or  helpful  in  the  determination  of  its  policies,  the  car¬ 
rying  out  of  its  duties,  or  the  formulation  or  amendment  of  its  Rules  and  Regu- 
lations.  For  such  purposes  it  may  subpoena  witnesses  and  require  the  pro¬ 
duction  of  testimony  as  in  formal  hearings  but  the  procedure  to  be  followed 
shall  be  informal  and  such  as  in  the  opinion  of  the  Commission  will  best  serve 
the  purposes  of  such  hearing.”  (Italics  in  text  supplied)  (**^) 

Notice  that  this  rule  does  not  bind  the  Commission  to  hold  hearings  or  to 
follow  any  particular  procedure  before  formulating  a  new  regulation  or 
amending  an  existing  one.  In  fact,  there  is  no  uniform  practice.  A 
number  of  different  methods  have  been  followed  and  are  still  being  fol¬ 
lowed,  the  method  usually  being  well  adapted  to  the  character  and 
importance  of  the  subject-matter.  On  the  whole,  the  several  methods 
have  given  satisfaction  alike  to  practitioners  and  to  interested  parties. 
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A  word  should  first  be  said  as  to  the  Commission’s  internal  ma¬ 
chinery  for  the  study  and  drafting  of  proposed  rules  and  regulations. 
About  three  years  ago  it  set  up  a  Rules  Committee,  composed  of  the 
general  counsel,  the  chief  engineer,  the  chief  accountant  and  the  secre¬ 
tary.  This  was  done  informally  and  the  Committee  has  not  been  given 
any  official  status  by  published  rule  or  order.  Nevertheless,  it  has  con¬ 
tinued  to  function,  is  active  at  the  present  time,  and  meets  at  least  once 
a  week,  usually  on  Tuesdays.  To  this  Committee  the  Commission  refers 
proposals  for  changes  in  rules,  including  requests  by  outside  parties, 
and  the  Committee  makes  recommendations  on  such  proposals  as  well  as 
recommendations  on  its  own  initiative.  These  recommendations  may 
extend  to  the  procedure  to  be  followed  by  the  Commission,  such  as  the 
holding  of  a  public  hearing  on  a  given  proposal,  and  may  extend  to 
matters  of  internal  procedure.  The  Committee  as  such  holds  no  hearings 
and  has  no  contact  with  practitioners  or  interested  parties,  although 
members  of  the  Committee  are  free  to  consult,  and  do  consult,  with  such 
persons  as  may  provide  helpful  information. 

While  there  have  been  exceptions,  it  has  been  the  almost  regular 
practice  of  the  Federal  Communications  Commission  and  its  predecessor, 
the  Federal  Radio  Commission,  to  follow  some  appropriate  method  of 
informing  itself  before  adopting  any  significant  new  regulation  or  change 
in  existing  regulations.  The  first  act  of  the  Federal  Radio  Commission, 
in  March,  1927,  was  to  call  a  general  4-day  public  hearing 

“for  the  purpose  of  providing  opportunity  for  the  presentation  to  the  Federal 
Radio  Commission  of  general  suggestions  as  to  methods  for  reducing  inter¬ 
ference  within  the  broadcasting  band,  but  not  for  hearing  individual  claims  or 
complaints.”** 

Since  then  there  have  been  many  instances  of  such  hearings  or  confer¬ 
ences,  with  increasingly  specific  issues  of  a  legislative  character.  The 
proceedings  have  been  of  kaleidoscopic  variety,  both  in  scope  and  pro¬ 
cedure,  and  it  is  difficult  to  classify  them.  I  believe,  however,  that 
certain  types  have  recurred  with  sufficient  frequency  to  deserve  enumer¬ 
ation  : 

1.  Hearings  in  which  the  Commission  seeks  information  on  a  general 
subject  to  aid  it  in  determining  what  regulations,  if  any,  are  necessary. 

2.  Hearings  on  specific  proposed  regulations,  or  sets  of  regulations. 

3.  Hearings  following  the  adoption  of  regulations  with  reference  to 
particular  provisions  that  are  claimed  to  be  objectionable,  sometimes  ac¬ 
companied  by  suspension  of  the  effect  of  the  provisions  in  question  pend¬ 
ing  determination  of  the  issues. 

4.  Informal  conferences  between  the  Commission’s  legal,  technical  or 
accounting  staffs  and  representatives  of  the  groups  affected. 

5.  The  gathering  of  information,  particularly  of  a  statistical  or  tech¬ 
nical  character,  by  questionnaire  or  letter,  and  the  solicitation  of  sug¬ 
gestions  and  recommendations  from  interested  groups. 
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The  Factors  Considered  In  Appointing  the  Staff  Personnel  With 
Whom  the  Practicing  Attorney  Comes  In  Contact 

Obviously,  I  am  in  no  position  to  tell  you  what  factors  are  con¬ 
sidered  in  appointing  the  staff  personnel  with  whom  the  practicing  at¬ 
torney  comes  in  contact.  Some  of  them  have  been  there  since  my  day  in 
1928-1929  and  were  appointed  on  my  recommendation.  I  don’t  believe 
I  can  tell  you  what  factors  I  considered.  I  remember  that  for  a  week 
or  so  I  was  impressed  when  applicants  came  into  the  office  loaded  with 
recommendations  and  endorsements  from  Government  officials,  high  and 
low.  A  few  weeks  later,  my  attitude  had  changed  sufficiently  so  that 
when  a  young  man  came  into  the  office  looking  for  a  position  and  said, 
“I  have  no  recommendations,”  I  said  ‘‘You  are  hired.”  He  proved  to 
be  one  of  the  most  capable  men  the  Law  Department  ever  had. 

Facing  the  question  in  all  frankness,  I  venture  the  assertion  that 
the  standards  applied  by  an  administrative  agency  are  not  likely  to 
rise  materially  above  the  standards  applied  in  the  appointment  of  the 
agency  itself.  If  the  latter  are  on  the  basis  of  merit,  the  former  are 
likely  also  to  be  on  merit,  while  politics  breeds  more  politics.  Our  Civil 
Service  System  has  serious  flaws  in  its  capacity  for  protecting  mediocrity. 
I  am  sure  that  if  Mr.  Dempsey  were  on  the  platform  he  would  say  that 
he  is  simply  looking  for  ‘‘good  men”  and  that  he  would  agree  with  me 
that  the  likelihood  of  obtaining  such  men  is  constantly  growing  as  the 
American  law  schools  pay  increased  attention  to  the  institution  and 
maintenance  of  thorough-going  courses  in  administrative  law,  and  organ¬ 
izations  such  as  the  American  Bar  Association,  its  Special  Committee  on 
Administrative  Law,  and  the  Washington  Committee  encourage  this 
tendency  and  stimulate  interest  in  the  subject. 

The  Purpose  and  Scope  of  Each  Type  of  Hearing 

Within  the  limitations  Mr.  Bingham  and  I  have  imposed  on  our¬ 
selves  there  is  no  occasion  for  an  attempt  on  my  part  to  enumerate  the 
comparatively  few  types  of  hearing  and  to  explain  the  purpose  and  scope 
of  each  type.  To  make  such  an  attempt  would  simply  entail  useless 
repetition. 

Procedure  in  the  Handling  of  Applications 

Proceedings  before  the  Commission  acting  in  its  capacity  as  the 
licensing  authority  may  be  broadly  classified  into  (1)  actions  on  appli¬ 
cations  and  (2)  disciplinary  proceedings.  This  is  not  a  very  exact 
differentiation,  since  disciplinary  proceedings  include  not  only  revoca¬ 
tions  of  licenses  but  also  the  denial  of  applications  for  renewal  or 
modification  of  license  and,  to  an  extent,  the  granting  of  such  an  ap¬ 
plication  accompanied  by  an  opinion  censuring  the  applicant  and  con¬ 
demning  his  past  conduct. 
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In  the  first  classification,  the  initial  and  all-important  pleading 
is  the  application.  No  purpose  would  be  served  by  attempting  to  treat 
each  type  of  application  separately.  Whatever  their  character  they 
follow  very  much  the  same  course  and  some  of  the  few  respects  in 
which  they  differ  will  be  pointed  out  by  Mr.  Bingham.  We  may  con¬ 
sider  them  collectively  as  applications  for  authority  to  establish  new 
broadcast  stations  or  to  improve  the  facilities  of  existing  stations. 

These  applications  must  be  made  on  elaborate  printed  forms  pro¬ 
vided  and  prescribed  by  the  Commission.  The  application  for  con¬ 
struction  permit  now  comprises  some  eighteen  pages  of  searching  ques¬ 
tions  and  grows  each  year.  In  the  first  year  of  the  Federal  Radio 
Commission  it  was  a  modest  affair  of  two  or  three  pages.  The  Act 
confers  broad  authority  to  prescribe  the  facts  to  be  set  forth  and  later 
to  require  further  written  statements  from  the  applicant,  and  the 
Commission  makes  extensive  use  of  this  authority.  On  the  whole,  the 
questions  are  legitimate  and  are  directed  to  ascertain  the  applicant’s 
eligibility  and  qualifications  and  the  exact  nature,  principally  on  the 
technical  side,  of  the  sort  of  radio  station  he  proposes.  Much  of  the 
information  is  of  a  stereotyped  character.  The  all-important  features 
are  the  frequency,  power,  hours  of  operation  and  location  of  the  pro¬ 
posed  station.  These  will  determine  whether  the  application  can  be 
granted  within  the  Commission’s  regulations  and,  if  it  can,  whether 
and  to  what  extent  it  is  in  conflict  with  other  pending  applications  and 
involves  actual  or  potential  injury  to  the  service  rendered  by  existing 
stations.  In  a  sense,  such  an  application  imitates  a  proceeding  in  which 
the  applicant  is  the  plaintiff  and  the  rest  of  the  United  States  is  his 
opponent. 

The  application  is  routed  through,  and  studied  by,  the  Legal,  En¬ 
gineering  and  Accounting  Departments  who  report  to  the  Commission 
on  the  problem  involved.  On  the  face  of  the  Act,  the  Commission  has 
power  to  grant  an  application  within  hearing  if  it  finds  that  public 
interest,  convenience  or  necessity  would  be  served  thereby.**  A  vast 
number  of  applications  relating  to  classes  of  stations  other  than  broad¬ 
casting  are  regularly  granted  without  hearing,  and  the  same  is  true 
of  a  substantial  number  of  applications  relating  to  broadcast  stations, 
including,  of  course,  renewal  applications.  This  is  true,  in  a  general 
way,  of  all  applications  which  conform  to  the  regulations  and  do  not 
involve  actual  or  potential  injury  to  other  applicants  or  to  existing 
licensees  or  against  which  no  opposition  has  been  manifested.  The  ap¬ 
plication  for  a  new  broadcast  station  or  for  a  substantial  improvement 
in  the  facilities  of  an  existing  station  that  does  not  involve  such  injury, 
or  at  least  a  claim  of  injury,  is  exceedingly  rare. 

Upon  receiving  the  report  of  its  staff,  the  Commission  may  be  in¬ 
clined  to  believe  that  public  interest,  convenience  or  necessity  would 
not  be  served  by  granting  the  application.  Or  it  may  be  in  doubt.  In 
either  event,  the  statute  requires  that 
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“it  shall  notify  the  applicant  thereof,  shall  fix  and  |pve  notice  of  a  time  and 

Slace  for  hearing  thereon,  and  shall  afford  such  applicant  an  opportunity  to  be 
eard  under  such  rules  and  regulations  as  it  may  prescribe.’'^^ 

You  will  notice  the  rather  peculiar  language  of  this  statute.  I  shall 
return  presently  to  discuss  the  conflicting  implications  which)  have 
been  found  in  this  provision. 

At  this  point,  the  Commission  designates  the  application  for  hear¬ 
ing.  I  shall  pass  over  the  detailed  rules  governing  procedure  from  this 
point  until  the  Commission’s  final  decision,  leaving  them  to  be  dis¬ 
cussed  by  Mr.  Bingham,  in  order  to  address  myself  to  matters  which 
come  close  to  running  afoul  of  the  legi.slative  pronouncement  of  the 
Washington  Committee.  They  are  not  only  controversial  but  they  have 
to  do  with  the  “why”  as  well  as  the  “what.”  They  involve  conflicting 
ideologies  and  reflect  questions  of  substantive  law.  I  refer  (1)  to  the 
Commission’s  abolition  of  its  Examining  Department  and  (2)  the 
Commission’s  new  rule  (or  rules)  on  intervention.  Yet  any  discussion 
of  the  Commission’s  practice  and  procedure  which  omitted  reference 
to  these  matters  would  miss  its  most  interesting  and,  in  a  sense,  its 
most  important  present-day  aspects. 

On  November  9,  1938  the  Commission  abolished  its  Examining 
Department.  It  had  originally  been  established  by  the  Federal  Radio 
Commission  in  1930  and  had  functioned  as  the  machinery  for  holding 
hearings  and  reporting  findings  and  recommendations  in  all  but  a  few 
of  the  cases  in  which  hearings  were  held.  The  rommis.sion ’s  authority 
to  employ  the  examiner  system  is  clear  from  express  provisions  in  the 
Act,  subject  only  to  qualifications  having  to  do  with  a  few  classes  of 
cases.*®  The  Examining  Department  was  directly  responsible  to  the 
Commission,  ranking  with  the  Law,  Engineering  and  Accounting  De¬ 
partments.  After  an  examiner  had  submitted  his  report,  dis.satisfied 
parties  had  the  right  to  file  exceptions  and  to  be  heard  orally  and 
thereafter  the  Commission  entered  its  final  decision. 

Under  the  new  system  the  hearing  is  presided  over  by  a  member 
of  the  Commission’s  staff,  usually  taken  from  the  Law  Department, 
and  designated  by  separate  order  from  ca.se  to  case  by  the  Conimi.ssion. 
Sometimes  the  hearings  are  attended  by  another  member  of  the  Law 
Department  in  the  role  of  counsel  for  the  Commission.  More  fre¬ 
quently,  however,  the  same  man  is  both  presiding  officer  and  counsel. 
He  examines  the  Commission’s  witnesses  and  cross-examines  the  wit¬ 
nesses  for  the  parties.  In  one  case,  as  an  attorney  appearing  before 
the  Commission  was  examining  his  witness  he  was  surprised  to  hear  the 
presiding  officer  suddenly  say  “Objection  sustained.”  “Whose  ob¬ 
jection”  he  asked.  “Mine,”  said  the  presiding  officer. 

From  this  point  I  can  do  no  better  than  quote  the  summary  of 
the  procedure  presented  by  Mr.  Dempsey  in  his  paper  read  before  the 
Administrative  Law  Symposium  held  in  this  auditorium  last  Febru¬ 
ary;  in  other  words,  I’m  letting  the  other  party  to  this  performance 
speak  for  himself : 
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"  *  *  *  After  the  hearing  is  closed,  and  a  copy  of  the  transcript  of  the  rec¬ 
ord  of  the  hearing  has  been  filed  by  the  official  stenographer  in  the  office  of  the 
Secretary  of  the  Commission,  the  applicant  has  twenty  days  within  which  he  may 
file  any  proposed  findings  and  conclusions  which  he  desires  the  Commission  to 
adopt  on  the  basis  of  the  record  made  at  the  hearing.  After  these  proposed 
findings  and  conclusions  have  been  filed,  the  recommendations  of  the  staff, 
including  the  Law,  Engineering  and  Accounting  Departments,  based  on  the 
application,  the  record  of  the  nearing  and  the  proposed  findings  and  conclu¬ 
sions  of  the  applicant,  are  submitted  to  the  members  of  the  Commission,  each 
of  whom  has  a  copy  of  the  complete  record  in  the  case.  One  of  the  members 
of  the  Commission  is  then  designated  to  make  a  particular  study  and  analysis 
of  the  case.  When  this  Commissioner  has  completed  his  study  of  the  case 
and  is  prepared  to  discuss  it  at  a  Commission  meeting,  the  case  is  considered  by 
the  full  Commission,  proposed  findings  and  conclusions  are  agreed  upon  by  the 
Commission  and  published. 

“The  applicant  is  permitted  to  file  any  exceptions  he  may  care  to  make  to 
the  propose  findings  and  conclusions  of  the  Commission,  may  file  a  brief  in 
support  thereof,  and  may  request  oral  argument  before  the  full  Commission  on 
his  exceptions.  *  • 

Since  then  the  rules  have  been  further  amended  so  that,  where  it  ap¬ 
pears  that  there  is  no  substantial  conflict  between  the  parties  on  the 
record,  the  Commission  may  issue  a  final  decision  in  lieu  of  the  pro¬ 
posed  decision.*’ 

I  do  not  intend  to  debate  the  relative  merits  of  the  ersatz  and  the 
original.  But  I  must  not  omit  to  call  attention  to  the  fact  that  the 
difference  represents  a  never-ending  war  between  two  opposing  ideolo¬ 
gies  of  the  administrative  process  within  as  well  as  outside  the  Federal 
Communications  Commission.  You  can  never  be  sure  which  is  going 
to  come  out  on  top  on  a  particular  issue.  It  is  the  Law  Department’s 
view,  again  to  let  Charlie  speak  for  him.self: 

"There  cannot  be  the  slightest  doubt  that  the  function  of  the  Federal  Com¬ 
munications  Commission  in  the  constitutional  sense  is  solely  an  executive 
function.”** 

and,  from  this  premise,  with  characteristic  logic,  he  draws  the  conclu¬ 
sion  that  the  substance  (as  distinguished  from  the  manner)  of  the  Com¬ 
mission’s  functions  is  not  even  so  much  as  ^utm-judicial  or  quaxi- 
legislative.  The  anonymous  judge  who  really  prepares  the  findings  in 
the  proposed  decision,  under  the  supervision  of  the  general  counsel,  is 
free  to  consult  the  Commission’s  engineering  and  accounting  staffs  off 
the  record  to  his  heart’s  content,  so  long  as  this  is  done  before  and  not 
after  the  proposed  decision  is  rendered.  This  is  notwithstanding  the 
fact  that,  where  issues  in  their  province  are  involved  in  the  hearing, 
members  of  these  staffs  testify  both  as  to  facts  and  expert  opinion  at 
the  hearing  and  presumably  have  stated  the  point  of  view  of  their  re¬ 
spective  departments  in  their  testimony. 

At  this  point  it  may  be  of  interest  to  you  to  know  the  lapse  of 
time  to  be  expected  between  the  various  stages  of  procedure  in  matters 
which  undergo  hearing.  The  statistics  I  shall  give  are  based  on  cases 
to  which  the  new  procedure  has  been  applied,  including,  however,  cases 
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in  which  applications  had  been  filed,  and  some  cases  in  which  hearin(ip» 
before  examiners  had  been  held,  prior  to  the  abolition  of  the  Examining 
Department.  I  do  not  offer  these  statistics  as  a  basis  for  making  any 
odious  comparison  for  I  do  not  have  any  comparable  statistics  for  the 
period  prior  to  November,  1933.  They  are  as  follows: 


Lapses  of  Time 


Average  Maximum  Minimum 


Filing  of  application  to  final  order  . 484-days 

Application  received  to  final  designation  of 

hearing  . . 85-days 

Final  designation  to  first  day  of  hearing . 109-days 

First  date  of  hearing  to  receipt  of  transcript 

at  Docket  Section  . 27-days 

Receipt  of  transcript  to  proposed  decision . 151-days 

Proposed  decision  to  final  decision  .  48-<lays 


1470  245 

201  25 

313  (same  day)  0 

176  3 

305  42 

132  26 


The  other  controversial  matter  has  to  do  with  the  Commission’s  new 
rules  on  intervention,  that  is,  the  right  of  a  person  who  will  be  aggrieved 
or  whose  interests  will  be  adversely  affected  by  the  granting  of  an 
application  for  a  radio  license  pending  before  the  Commission,  to  inter¬ 
vene  and  be  heard  in  opposition  to  the  application  and,  if  neces.sary,  to 
have  the  issues  specified  in  the  Commission’s  notice  enlarged  to  include 
one  or  more  other  issues  in  which  he  is  interested.  The  Commission’s 
printed  rule  on  the  subject  reads  as  follows: 


"Sec.  1. 102  Intervention.  Petitions  for  intervention  must  set  forth  the 
grounds  of  the  proposed  intervention,  the  position  and  interest  of  the  petitioner 
in  the  proceeding,  the  facts  on  which  the  petitioner  bases  his  claim  that  his  inter¬ 
vention  will  be  in  the  public  interest  and  must  be  subscribed  or  verified  in 
accordance  with  Sec.  I.l2z.  The  granting  of  a  petition  to  intervene  shall  have  the 
effect  of  permitting  intervention  before  the  (Commission  but  shall  not  be  con¬ 
sidered  as  any  recognition  of  any  legal  or  eouitable  right  or  interest  in  the 
proceeding.  The  granting  of  such  petition  shall  not  have  the  effect  of  changing 
or  enlarging  the  issues  which  shall  be  those  specified  in  the  Commission’s  no¬ 
tice  of  hearing  unless  on  motion  the  Commission  shall  amend  the  same." 

I  daresay  that  when,  this  rule  was  promulgated  last  July,  effective 
August  1st.  few  if  any  members  of  the  communications  bar  foresaw  or 
remotely  suspected  the  interpretation  that  would  be  given  the  rule  in  a 
lengthy  written  opinion  handed  down  earl.v  in  October  b.v  the  member 
of  the  Commission  presiding  over  its  Motions  Docket.  Shortly  after¬ 
wards,  on  a  petition  to  review,  the  full  Commi.ssion  sustained  the  action 
of  this  particular  Commissioner  without  revealing  whether  it  approved 
in  whole  or  in  part  of  the  reasoning  and  the  dicta  in  his  opinion. 

The  Commissioners  take  turns  at  presiding  over  the  Motions  Docket, 
from  month  to  month.  As  Scorpio  gave  way  to  Sagittarius,  the  Novem¬ 
ber  presiding  Commissioner  promptly  applied  a  different  construction 
of  the  rule  in  question  and  so  far  his  decisions  have  not  been  set  aside  by 
the  Commission.  I  do  not,  of  course,  suggest  that  the  complexion  of  Rule 
1.102  will  change  with  each  sign  of  the  Zodiac.  I  do  say  that  it  has 
chamelionic  properties  and,  in  this  particular  instance,  has  taken  on  two 
very  different  ideological  colors.  The  October  revolution  represented 
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the  philosophy  of  the  Commission’s  Law  Department  which,  in  the  face 
of  twelve  years  of  Commission  practice  and  several  decisions  of  the  re- 
viewinj?  court  sustaining  the  opposinf?  theory,  maintains  that  no  person, 
regardless  of  his  interest,  has  any  legal  or  equitable  right  to  intervene 
in  the  nisi  prius  hearing  in  opposition  to  an  application  and  that  leave 
to  intervene  is  simply  a  matter  of  grace  on  the  part  of  the  Commission. 
The  Commission,  it  says  again,  not  in  so  many  words  but  in  substance, 
exercises  “purely  an  executive  function.”  The  November  counter-rev^ 
lution  represented,  in  part  at  lea.st,  the  notion  that  before  a  person  is 
injured  by  action  of  the  Commi.ssion,  he  should  be  heard.  In  justice  to 
the  Law  Department,  however,  reference  should  be  made  to  the  peculiar 
language  of  the  statute  which  I  have  already  quoted.^ 

Nor  is  the  controversy  raised  by  the  intervention  rule  confined  to 
this  war  of  administrative  ideology.  It  brings  us  face  to  face  with  a 
most  important  issue  of  substantive  law,  not  yet  finally  determined,  hav¬ 
ing  to  do  with  the  principal  objectives  of  the  Radio  Title  of  the  Com¬ 
munications  Act  and  the  scope  of  the  Commission’s  powers.  Time  per¬ 
mits  me  merely  to  sketch  the  issue  but  I  cannot  do  less  than  this  because, 
as  a  practical  matter,  the  interpretation  of  the  intervention  rule  is  bound 
to  reflect  the  ultimate  determination  of  the  substantive  issue,  just  as  it 
now’  reflects  the  existing  uncertainty  as  to  what  the  law  is.  Until  re¬ 
cently  it  has  been  deemed  axiomatic  that  the  licensee  of  an  existing  sta¬ 
tion  who  would  suffer  by  way  of  interference  if  the  Commission  should 
grant  an  application  for  a  new  station  or  an  application  for  an  in¬ 
crease  of  power  for  another  existing  station,  had  a  right  to  be  heard 
in  opposition.  Thanks  to  a  large  fund  of  information  collected  over  a 
period  of  years  by  the  Commission’s  Engineering  Department,  to  in¬ 
creasingly  definite  standards  which  that  Department  has  formulated 
and  to  constantly-improving  measuring  apparatus,  it  is  possible  to  be 
fairly  specific  in  describing  the  extent  and  character  of  the  apprehended 
injury  in  a  petition  to  intervene.  This  was  not  true  ten  years  ago,  and 
the  many  controverted  hearings  held  during  the  last  decade  have  con¬ 
tributed  in  no  small  mea.sure  to  the  fund  of  information,  the  standards, 
and  improvement  in  the  apparatus. 

In  arriving  at  its  deeision.s,  however,  the  Commission  has  not  con¬ 
fined  itself  to  technical  considerations.  In  addition  it  has,  for  several 
years,  given  weight  to  economic  factors  in  passing  on  applications  for 
broadcast  stations.  It  ha.s  also  given  weight  to  program  factors,  that  is, 
the  sort  of  program  service  which  an  applicant  proposes  to  give,  or,  if 
the  applieation  is  for  renewal  or  modification  of  an  existing  license,  the 
sort  of  program  service  the  applicant  has  given  in  the  past.  I  hasten 
to  pass  over  this  matter  of  program  regulation.  It  is  really  a  contro¬ 
versial  question  and  is  not  involved  in  the  point  I  am  trying  to  develop. 
The  economic  factors  which  have  been  recognized  are  principally  whether 
there  is  adequate  financial  support  for  the  proposed  new  station  in  the 
community  where  it  is  to  be  established  and,  conversely,  whether  existing 
stations  will  be  injured  by  loss  of  revenue  to  such  an  extent  that  the 
application  should  be  denied.  To  state  the  situation  in  concrete  terms: 
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There  are  four  broadcast  stations  in  Washington,  D.  C.  If  an  applica¬ 
tion  were  filed  proposing  to  establish  a  fifth  station,  the  right  of  the 
licensees  of  the  existing  four  stations  to  intervene  and  be  heard  in 
opposition  to  the  applicant  has  been  repeatedly  recognized  and,  in  fact, 
in  many  instances  the  licensees  of  existing  stations  were  automatically 
made  parties  to  the  proceedings  in  the  Commission’s  notice  of  hearing. 

Suddenly  last  winter,  while  the  Commission  was  still  considering 
and  giving  effect  to  these  economic  factors  at  hearings  and  in  its  de¬ 
cisions,  its  Law  Department  advanced  the  viewpoint  before  the  reviewing 
court  that  the  licensee  of  the  existing  station  is  not  entitled  to  appeal 
from  a  decision  of  the  Federal  Communications  Commission  on  the  basis 
of  economic  interest;  in  other  words,  that  the  fact  that  this  licen.see  may 
lose  audience  or  revenue  to  such  an  extent  that  his  station’s  service  may 
be  badly  impaired  or  even  have  to  be  discontinued  does  not  bring  him 
within  the  statutory  description  of  a  “person  aggrieved  or  whose  in¬ 
terests  are  adversely  affected  by  any  decision  of  the  Commission.’’  At 
that  time,  the  Law  Department  conceded  that  the  Commission  had 
power  to,  and  should,  take  these  economic  factors  into  account  in  arriving 
at  its  decisions.  The  reviewing  court  ruled  against  the  contention  and 
upheld  the  right  to  appeal.*® 

Later,  the  Law  Department  enlarged  its  view  to  the  extent  of  urging 
that  the  Commission  had  no  power  at  all  to  take  this  factor  of  economic 
injury  into  account  in  its  own  decisions  in  the  first  instance,  although, 
curiously  enough,  the  Commission  itself  continued  its  practice  of  taking 
such  factors  into  account  and  gave  no  visible  indication  of  any  change 
in  its  views  as  to  its  power  in  this  respect.  The  Court  of  Appeals  ruled 
against  this  enlarged  contention  of  the  Law  Department.**  Let  me 
make  it  clear  that  I  do  not  intend  in  the  slightest  to  belittle  the  Law 
Department’s  position  on  this  question.  There  are  formidable  argu¬ 
ments  in  support  of  it,  in  the  language  of  the  Act,  in  its  legislative  his¬ 
tory  and  from  the  practical  side.  The  question  is  legitimate  and  de¬ 
batable  and  not  yet  finally  determined. 

It  will  not  be  difficult  for  you,  however,  to  imagine  the  effect  of  this 
uncertainty  on  the  procedural  question  of  intervention.  In  October, 
motions  to  intervene  on  the  ground  of  apprehended  economic  injury  and 
to  enlarge  the  issues  to  include  this  question  were  promptly  denied.  In 
November  the  question  has  not  yet  been  decided.**  It  is  not  merely  a 
question  of  whether  or  not  you  may  intervene.  It  is  also  a  procedural 
question,  or  rather  a  question  of  pleading,  as  to  what  you  must  allege 
in  order  to  get  by  the  hurdle  of  Rule  1.102.  In  this  field  of  economics, 
the  total  information  available  is  relatively  meager  and  what  there  is 
is  largely  uncorrelated.  No  standards,  empirical  or  otherwise,  have  yet 
been  evolved  to  measure  the  advertising  support  that  may  be  expected, 
and  consequently  the  broadcast  stations  that  can  be  supported,  in  a 
city  of  given  population  or  wealth.  No  standards  have  been  evolved 
even  to  determine  the  level  of  expenditure  below  which  a  broadcast 
station  must  not  fall  without  raising  a  presumption  of  deterioration  of 
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its  service  or  its  ability  to  serve  the  public.  Manifestly,  as  a  practical 
matter,  Rule  1.102  may  well  have  one  meaning  if  economic  injury  is 
accorded  recognition  and  an  entirely  different  meaning  if  it  is  not. 

Limitations  of  time  force  me  to  pass  over  the  Commission’s  discipli¬ 
nary  proceedings  with  only  a  word  and  to  leave  discussion  of  them  to 
Mr.  Bingham.  Revocation  of  licen.se  proceedings  under  Section  312(a) 
have  rarely  been  employed  in  the  past,  primarily  becau.se,  for  various 
r(>asons,  the  Commission  has  preferred  to  make  use  of  proceedings  on 
applications  for  renewal  of  license  for  punitive  or  disciplinary  purposes. 
By  using  the  latter  method  it  was  possible  to  reach  alleged  program 
practices  not  forbidden  by  any  specific  provision  in  the  statute,  on  the 
theorj’  that  the  licensee’s  program  service  may  be  tested  by  the  stand¬ 
ard  of  public  intere.st,  convenience  or  necessity  and  that,  if  it  be  found 
not  to  have  met  this  .standard,  the  ('ommission  has  power  to  deny  the 
renewal  application.  This  theory,  and  its  application  in  particular  cases, 
is  primarily  responsible  for  the  charge  of  censorship  against  the  Com- 
mis.sion.  Happily,  I  believe,  the  tendency  is  to  make  increasing  use  of 
the  revocation  proce<lure,  with  its  greater  safeguards. 

I  regret  that  I  have  not  time  to  deal  with  the  Commission’s  internal 
machinery  for  handling  and  investigating  complaints  against  licensees. 

The  lawyer  who  would  familiarize  himself  with  the  Commission’s 
practice  and  procedure,  as  well  as  the  substantive  law  it  promulgates,  will 
find  it  neces.sary  or  helpful  to  consult  a  number  of  its  official  publica¬ 
tions.  Its  rules  and  regulations,  which  in  themselves  constitute  a  size¬ 
able  volume,  will  be  found  in  the  Federal  Register.  Its  decisions,  which 
appear  first  in  mimeographed  form,  are  published  in  printed  volumes 
of  which  there  are  now  five.  Its  annual  reports  contain  a  mine  of  infor¬ 
mation.  In  addition,  it  has  published  a  large  number  of  other  reports, 
usually  in  mimeographed  form,  resulting  from  hearings  of  a  legislative 
or  investigatory  character,  some  of  which  are  important  to  any  complete 
law  library  on  the  subject. 

Contents  of  the  Record  and  the  Manner  of  Making  It 

The  contents  of  the  record  will,  I  believe,  be  clear  from  Mr.  Bing¬ 
ham’s  paper.  It  begins  with  the  application,  includes  all  pleadings,  the 
transcript  of  evidence  and  the  exhibits,  the  proposed  findings,  the  pro¬ 
posed  decision,  the  exceptions,  the  final  decision,  and  the  application  for 
rehearing  (if  any)  and  the  Commission’s  order  thereon. 

The  Commission  maintains  a  Docket  Section  responsible  to  the 
Secretary.  Everything  pertinent  to  an  application  is  kept  in  its 
docket  except  recommendations  of  the  Departments,  which  are  kept 
under  separate  cover  because  of  their  confidential  nature. 
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Infra- Agency  Appeals 

Where,  pursuant  to  order  of  the  Commission,  the  exercise  of  any  of 
its  functions  has  been  delegated  to  a  committee  of  Commissioners,  or  to 
an  individual  Commissioner,  or  to  one  or  more  members  of  its  staff, 
provision  is  made  for  review  by  the  entire  Commission.  The  Commis¬ 
sion’s  decisions  themselves  are  subject  to  the  statutory  right  of  filing 
applications  for  rehearing  which,  in  matters  under  the  Radio  Title,  must 
be  filed  within  twenty  days  and  do  not  have  the  effect  of  staying  the  de¬ 
cision  without  special  order  of  the  Commission. 

Judicial  Review 

With  reference  to  Commission  decisions  on  applications  for  con¬ 
struction  permit,  for  license,  or  for  renewal  or  modification  of  license,  an 
appeal  may  be  taken  under  Section  402(b)  to  the  United  States  Court 
of  Appeals  for  the  District  of  Columbia  (1)  by  an  applicant  whose  ap¬ 
plication  has  been  denied,  and  (2)  by  any  other  person  aggrieved  or 
whose  interests  are  adversely  affected  by  a  decision  granting  or  refusing 
any  such  application.  Whether  a  rejected  applicant  for  the  Commis¬ 
sion’s  consent  to  an  assignment  of  license  comes  within  the  description  of 
parties  who  may  appeal  is  a  question  which  some  eight  years  ago  was, 
by  a  divided  court,  decided  against  the  applicant,  but  the  question  is 
again  being  raised  in  a  pending  case.’’  An  appeal  from  any  other  order 
of  the  Commission  (including,  curiously  enough,  revocations  of  license) 
must  be  taken  to  the  appropriate  District  Court  under  Section  402(a), 
incorporating  the  procedure  for  court  review  applicable  to  orders  of  the 
Interstate  Commerce  Commission.  The  Commission  seems  to  have  found 
a  way  to  elude  any  judicial  review  by  calling  a  license  a  special  tempor¬ 
ary  experimental  authorization  and  inserting  in  it  a  provision  that  it  may 
be  cancelled  without  notice  or  hearing.’* 

The  appeal  under  Section  402(b)  must  be  taken  within  twenty  days 
after  the  effective  date  of  the  decision.  By  a  recent  revision  of  its  rules, 
effective  September  1,  1939,  the  Court  of  Appeals  has  made  a  noteworthy 
contribution  toward  simplifying  and  clarifying  the  procedure  on  appeal 
and  in  reducing  the  len^h  and  consequently  the  expense  of  the  printed 
record. 

The  statute  makes  provision  for  intervention  by  any  person  who 
would  be  aggrieved  or  whose  interests  would  be  adversely  affected  by  a 
reversal  or  modification  of  the  decision  complained  of. 

The  Commission’s  Law  Department  regularly  files  briefs  and  takes 
the  laboring  oar  in  support  of  the  decision  appealed  from. 

The  review  of  the  court  is  limited  to  questions  of  law.  Findings  of 
fact  by  the  Commission,  if  supported  by  substantial  evidence,  are  con¬ 
clusive  “unless  it  shall  clearly  appear  that  the  findings  of  the  Commis¬ 
sion  are  arbitrary  or  capricious.’’  The  court’s  judgment  is  final,  sub¬ 
ject  to  review  by  the  Supreme  Court  upon  writ  of  certiorari.  Petitions 
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for  certiorari  are  apparently  granted  only  in  case  they  are  filed  by  the 
Government.  Two  such  petitions,  involving  a  serious  collision  of  points 
of  view  between  the  Court  and  the  Commission,  have  recently  been 
granted  and  a  third  is  pending,*®  Neither  Edgar  nor  Charlie  can  say 
much  on  that  subject ;  they  are  both  interested  as  counsel. 

FOOTNOTES 

^  This  portion  of  the  Communications  Act  was  added  by  amendment  approved 
May  20.  1937. 

2  The  International  Telegraph  Convention  had  been  signed  at  St.  Petersburg  in 
1875  and  had  remained  unchanged  until  1932.  The  United  States  had  never  b«n 
a  party  to  this  Convention  because,  to  a  large  extent,  its  provisions  were  premised 
on  or  assumed  a  large  measure  of  government  ownership  and  operation  of  com¬ 
munications  common  carriers.  From  the  outset  there  was  annexed  to  the  Interna¬ 
tional  Telegraph  Convention  a  set  of  International  Telegraph  Regulations,  con¬ 
taining  most  of  the  detailed  provisions,  revised  from  time  to  time  at  International 
administrative  conferences.  Later  there  was  added  a  set  of  International  Tele¬ 
phone  Regulations.  The  United  States  was  not  a  party  to  either  set  of  Regulations. 

The  International  Radiotelegraph  Convention  was  origmally  signed  at  Berlin  in 
1906  (being  preceded  by  a  protocol  signed  at  Berlin  in  IW3),  was  revised  at  Lon¬ 
don  in  1912.  and  again  at  Washington  in  1927.  To  it  was  annexed  a  set  of  Gen¬ 
eral  Radio  Regulations  containing  most  of  the  detailed  provisions,  largely  of  a 
technical  character,  and  a  set  of  Additional  Radio  Regulations  having  to  do  lamely 
with  public  correspondence  by  radio.  The  United  States  was  a  party  to  this  Con¬ 
vention  and  to  the  General  Radio  Regulations  but  not  to  the  Supplemental  Radio 
Regulations. 

The  United  States  is  a  party  to  the  International  Telecommunications  Conven¬ 
tion  and  to  the  General  Radio  Regulations  annexed  thereto,  but  not  to  the  Tele¬ 
graph,  Telephone,  and  Additional  Radio  Regulations.  There  is  considerable  senti¬ 
ment  favoring  United  States  adherence  to  the  Telegraph  Regulations.  The  next 
international  conference  for  revision  of  the  several  sets  of  regulations  is  scheduled 
to  be  held  at  Rome  in  1943. 

The  United  States  is  also  a  party  to  other  international  agreements  having  to 
do  with  radiocommunication.  Among  these  may  be  mentionecT  an  informal  agree¬ 
ment  with  Canada,  the  North  .American  Regional  Broadcasting  Agreement  (await¬ 
ing  ratification  by  Mexico  to  become  effective),  and  an  agreement  between  vir¬ 
tually  all  the  nations  of  the  Western  Hemisphere. 

Familiarity  with  these  international  agreements  and  with  the  machinery  used  to 

f:ive  them  effect  is  essential  to  an  understanding  of  the  problems  of  domestic  regu- 
ation,  procedural  as  well  as  substantive. 

>The  Radio  Act  of  1927  resulted  from  a  compromise  between  a  bill  passed  by 
the  House  and  a  bill  passed  by  the  Senate.  This  fact  accounts  for  certain  incon¬ 
sistencies  in  the  statute.  Part  of  the  compromise  was  the  nature  of  the  licensing 
authority  which,  in  the  bill  finally  passed,  was  to  be  a  commission  (favored  by  the 
Senate)  for  the  first  year  and  thereafter  the  Secretary  of  Commerce  (favored  by 
the  House),  the  commission  to  sit  as  an  appellate  or  supervisory  agency  to  review 
acts  of  the  Secretary  and  to  hear  controverted  matters.  By  enactments  on  March 
28,  1928  and  March  4,  1929,  the  Federal  Radio  Commission  was  twice  continued  as 
the  licensing  authority  until  December  31,  1929,  although  the  second  extension  was 
only  achieved  over  a  filibuster  that  threatened  to  block  the  legislation.  On  Decem¬ 
ber  18,  1929,  the  Commission  was  indefinitely  continued  as  the  licensing  authority 
and,  on  June  30.  1932,  the  powers  and  duties  remaining  in  the  Department  of  Com¬ 
merce,  Radio  Division,  were,  together  with  its  personnel,  transferred  to  the  Com¬ 
mission. 

^Vallance,  International  Radio  Regulation,  Radio  Law  Bulletin,  Catholic  Uni¬ 
versity  School  of  Law,  1931,  p.  88. 
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5  As  of  June  30,  1939. 

•As  of  November  I,  1939. 

4(i). 

«  Sec.  303. 

•Sec.  502. 

10  Sec.  312(a). 

11  Sec.  319.  Curiously,  a  separate  section  covers  construction  permits  and  appli¬ 
cations  therefor,  and  the  phraseology  is  difficult  to  reconcile  with  that  of  Sec.  319(a) 
covering  applications  for  license,  renewal  of  license  and  modification  of  license.  Sec. 
309(a)  makes  a  hearing  compulsory  before  an  application  may  be  denied.  Sec.  319 
makes  no  reference  to  hearings  yet  makes  the  issuance  of  a  license  virtually  auto¬ 
matic  once  the  terms  of  the  construction  permit  have  been  met.  It  has  been  held 
that,  under  certain  circumstances,  an  application  for  construction  permit  is  to  be 
deemed  an  application  for  modification  of  license.  Durham  Life  Ins.  Co.  v.  Federal 
Radio  Commission,  55  F.  (2d)  537,  60  App.  D.  C.  375;  Pacific  Development  Radio 
Co.  v.  Federal  Radio  Commission.  55  F.  (2d)  540,  60  App.  D.  C.  378.  It  is  believed 
that  a  requirement  of  hearing  as  a  prerequisite  to  denial  must  be  read  into  Sec. 
319. 

12 Sw.  307(d)  provides  in  part: 

"action  of  the  Commission  with  reference  to  the  granting  of  such  application 
for  the  renewal  of  a  license  shall  be  limited  to  and  governed  by  tne  same 
considerations  and  practice  which  affect  the  granting  of  original  applications." 
i^Sec.  310(b).  This  section  makes  no  provision  for  hearing.  In  a  recent  case. 
The  Associated  Broadcasters,  Inc.  v.  F.  C.  C..  decided  November  29,  1939,  it  was 
held  that,  so  far  as  the  assignee  is  concerned,  such  an  application  is  to  be  deemed 
an  application  for  license.  One  Justice  dissented.  In  an  earlier  case  a  contrary 
conclusion  was  reached.  Pote  v.  Federal  Radio  Ciomimssion,  67  F.  (2d)  509,  62  App. 
D.  C.  303,  likewise  with  a  dissenting  opinion. 

Sec.  319(b).  No  provision  is  made  for  hearing. 

!•  These  grounds  include 

“conditions  revealed  by  such  statements  of  fact  as  may  be  required  from 
time  to  time  which  would  warrant  the  Commission  in  refusing  to  grant  a 
license  on  an  original  application.” 

Sec.  312(a). 
i«Sec.  310(a). 

17  Sec  311. 

i*Sec  308(b).  Sec.  319(a). 
i*Sec.  307(d). 

20  Sec.  606(c). 

21  Sec.  303(f)  provides: 

“Make  such  regulations  not  inconsistent  with  law  as  it  may  deem  necessary 
to  prevent  interference  between  stations  and  to  carry  out  the  provisions  of  this 
Act:  Provided,  however.  That  changes  in  the  frequencies,  autnorized  power,  or 
in  the  times  of  operation  of  any  station,  shall  not  be  made  without  the  con¬ 
sent  of  the  station  licensee  unless,  after  a  public  hearing  the  Commission 
shall  determine  that  such  changes  will  promote  public  convenience  or  interest  or 
will  serve  public  necessity,  or  tne  provisions  of  this  Act  will  be  more  fully  com¬ 
plied  with:” 

21*  Rules  and  Regulations  of  The  Federal  Communications  Commission.  Sec. 
I.I92. 

22C;eneral  Order  No.  2.  March  15,  1927.  First  Annual  Report  of  the  Federal 
Radio  (Commission,  pp.  12-13. 

2»Secs.  307(a).  309(a).  319(a). 

2<Sec.  309(a).  See,  however,  footnote  II,  supra. 

2®  Sec.  409(a).  See  also  Sec.  4(f)  and  Sec.  5(e). 

2*  Dempsey,  The  New  Rules  of  Procedure  of  the  Federal  Communications 
(Commission,  7  Oo.  Wash.  L.  Rev,  777,  781  (April.  1939). 
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27  Rules  and  Regulations  of  the  Federal  Communications  Commission,  Sec. 
lJ3l(f).  The  rules  governing  FCC  practice  and  procedure  are  to  be  found  in  the 
Federal  Register  for  July  19,  1939. 

28  Dempsey,  The  New  Rules,  etc.,  supra,  p.  789. 

2*  As  already  noted.  Sec.  319,  governing  construction  permits,  does  not  mention 
hearings.  Sec.  309(a),  if  read  in  a  very  literal  manner,  seems  to  require  a  hearing 
only  in  the  event  that  the  Commission  is  not  satisfied  that  granting  the  application 
would  serve  public  interest,  convenience  or  necessity,  no  matter  how  seriously  the 
granting  of  an  application  may  injure  the  licensee  of  an  existing  station  or  some 
other  applicant.  On  this  same  literal  reading,  it  also  seems  to  provide  for  notice 
and  op^rtunity  to  be  heard  only  for  the  applicant  and  not  for  any  other  persons. 
It  was  my  privilege  to  call  this  apparent  defect  (in  the  corresponding  section  of 
the  Radio  Act  of  1927)  to  the  attention  of  Congress  early  in  1929,  but  I  pointed  out 
that 


“The  Commission  has  regularly  recognized  such  parties  and  permitted  them 

to  participate  in  its  hearings."  (U.  S.  Daily,  Jan.  18,  1929). 

It  is  difficult  to  reconcile  the  literal  reading  of  the  statute  adopted  bv  the  Law 
Department  with  the  sections  governing  rehearings  and  appeals,  in  both  of  which 
the  rights  of  persons  “aggriev^  or  whose  interests  are  adversely  affected”  are  ex¬ 
pressly  recognized.  Secs.  402(b)  (2),  405.  It  would  seem  that  the  elementary  re¬ 
quirements  of  due  process  of  law  should  be  read  into  Secs.  309(a)  and  319  by 
necessary  implication. 

wCin  petition  for  rehearing  in  Sanders  Brothers  Radio  Station  v.  FCC,  106  F. 
(2d)  321  (now  pending  in  the  Supreme  Court  of  the  United  States,  a  petition  for 
certiorari  having  been  granted  in  December,  1939). 

8*  TTte  Yankee  Network.  Inc  v.  FCC,  decided  Aug.  14,  1939. 

82  Since  then,  such  motions  to  intervene  have  been  allowed.  In  one  case,  how¬ 
ever,  a  concern  attempting  to  intervene  on  this  ground  not  only  had  its  petition 
denied  but  its  existing  construction  permit  for  a  new  station  in  Louisville,  Kentucky, 
was  set  for  hearinfj  on  the  ground  that  its  allegations  in  its  petition  made  its 
financial  responsibility  doubtful. 

88  See  fortnote  13,  supra. 

88  The  Crosley  Corporation  v.  FCC,  decided  June  30,  1939. 

88  This  petition  was  also  granted  after  the  above  was  prepared. 
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Television  Report 

The  special  Television  Committee  of  the  Federal  Communications 
Commission  issued  its  second  report  on  November  15,  1939  in  which  it 
warned  against  the  pitfalls  in  giving  television  complete  approval.  In 
its  report,  the  Committee  did  not  favor  regular  commercialization  of  tele¬ 
vision  at  the  present  time,  but  it  did  express  an  opinion  that  clarification 
and  simplification  of  rules  would  encourage  the  prospective  new  industry 
to  advance  beyond  the  “technical”  and  “experimental”  stages. 

The  report  was  signed  by  Commissioner  T.  A.  M.  Craven,  com¬ 
mittee  chairman;  Norman  S.  Ca.se,  and  Thad  H.  Brown.  This  same  com¬ 
mittee  issued  its  first  report  May  22,  1939  in  which  it  declared  that  tele¬ 
vision  was  barely  emerging  from  the  first  or  technical  research  state  and 
warned  against  setting  up  rigid  standards  which  might  impede  the 
orderly  development  of  the  new  art. 

The  committee  found  definite  progress  made  since  last  May,  but  felt 
that  the  crucial  stage  had  not  yet  been  reached.  It  reported  less  than  a 
thousand  television  receivers  have  been  sold  since  that  time,  and  nearly 
all  of  these  in  New  York  City.  Only  seven  of  the  nineteen  channels 
available  for  television  have  been  developed  to  the  point  of  initial  readi- 
ne.ss  for  technical  service  of  any  character. 

The  committee  in  its  first  report  classified  the  various  stages  of  devel¬ 
opment  of  television  into  three  broad  phases,  namely:  Technical  lie- 
search,  Experimental  Operation,  and  The  Construction  of  Transmitting 
Stations  Throughout  The  Nation  and  the  Operation  of  Television  as  a 
Service  to  the  Public  on  a  Sound  Economic  Basis.  The  committee  reaf¬ 
firmed  its  release  that  television  was  still  in  the  first  two  stages  and  had 
not  yet  entered  the  third  stage.  It  suggested  that  the  rapidity  with 
which  that  stage  is  reached  is  dependent  upon  the  activity  that  is  to  fol¬ 
low  in  the  first  and  second  stages. 

In  general,  the  most  important  of  the  many  factors  which  contrib¬ 
ute  toward  the  present  situation  appear  to  be  the  lack  of  facilities  on  a 
nation-wide  scale,  the  lack  of  program  service  both  in  quality  and  quan¬ 
tity  in  any  community,  the  hesitation  to  purchase  costly  receivers  at  an 
early  stage  of  technical  development,  and  lack  of  an  inclination  on  the 
part  of  investors  to  accept  as  stable  the  present  situation  in  the  industry. 

In  spite  of  these  discouraging  factors,  the  committee  is  of  the  firm 
conviction  that,  while  the  public  has  not  been  eager  to  purchase  receiv¬ 
ers  at  this  time,  the  public  does  not  desire  to  be  deprived  of  the  oppor¬ 
tunity  to  enjoy  the  benefits  of  television  when  it  is  ready  for  public 
service.  The  cost  of  producing  programs  which  will  sustain  general  inter¬ 
est,  is  another  of  the  important  handicaps  to  the  fuller  development  of 
television  at  this  time,  the  committee  reported. 

To  date  no  connecting  links  have  been  constructed  because  there  are 
not  enough  stations  to  justify  construction  of  the  interconnecting  facili¬ 
ties.  Applications  for  other  than  television  technical  research  stations 
have  come  from  only  seven  communities  of  the  United  States. 
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The  committee  reported  that  it  may  be  that  the  time  is  fast  approach¬ 
ing  when  pioneers  must  receive  a  return  not  only  on  their  huge  invest¬ 
ments,  but  also  must  secure  remuneration  for  operating  expenses.  Con¬ 
sequently,  the  committee  feels  that  program  sponsorship  by  advertisers 
is  one  of  the  logical  means  of  support  for  the  new  television  service  to 
the  public  when  such  service  is  ready.  The  committee  desired  to  make 
clear  the  rules  of  the  committee  do  not  constitute  an  artificial  barrier  to 
the  logical  development  of  program  technique. 

As  noted  in  the  committee’s  first  report  and  reemphasized  here,  it 
appears  that  television  as  a  regular  service  to  the’  public  requires  further 
experimentation  and  development  of  its  technical  as  well  as  its  program 
phases.  In  other  words,  sufficient  experience  has  not  been  gained  to 
justify  this  commission  in  establishing  a  policy  which  would  lessen  the 
incentive  for  further  development  and  research  such  as  may  result  from 
premature  standardization  or  commercialization  of  television. 

The  committee  thought  that  the  public  should  have  knowledge  of  the 
latest  developments  in  the  art  of  television  which  hold  prospects  of  fill¬ 
ing  a  public  need.  The  public  will  undoubtedly  support  such  develop¬ 
ments.  However,  no  interests  should  be  permitted  to  raise  public  hopes 
falsely,  nor  to  encourage  public  investments  where  the  state  of  scien¬ 
tific  or  economic  development  leaves  any  doubt  that  such  hopes  and  such 
expenditures  are  justified  for  use  of  the  public  property  in  the  radio 
spectrum. 

The  commission’s  present  rules  provide  three  groups,  each  consist¬ 
ing  of  several  6000  kc.  channels  for  experimental  television  broadcast 
stations.  Group  A  contains  7  channels  between  44,000  and  108,000  kc. ; 
Group  B  contains  12  channels  between  156,000  and  294,000  kc.,  and 
Group  C  includes  any  6000  kc.  channel  above  300,000  kc.,  excluding  the 
band  between  400,000  to  401,000  kc. 

Experimental  television  broadcast  service  for  public  consumption 
has  heretofore  been  made  on  the  seven  lower  frequency  channels  in  Group 
A  and  comparatively  little  is  known  as  to  the  adaptability  of  the  chan¬ 
nels  above  108,000  kc.  for  broadcast  service.  In  other  words,  the  chan¬ 
nels  above  108,000  kc.  have  not  been  developed  to  the  same  degree  of 
reliability  for  program  sei^dce  as  the  lower  channels,  and  until  further 
information  can  be  ascertained  concerning  the  problems  involved  in 
the  use  of  the  twelve  higher  frequency  television  channels  the  committee 
is  not  prepared  to  submit  detailed  recommendations  concerning  the  same. 
In  order  to  insure  a  fair  and  equitable  distribution  of  the  seven  lower 
frequency  channels  to  the  various  communities  of  the  nation,  the  com¬ 
mittee  is  of  the  opinion  that  as  a  general  allocation  plan  or  policy,  not 
more  than  the  following  number  of  these  seven  channels  should  be  made 
available  for  the  licensing  of  television  stations  in  cities  below 
indicated : 

Cities  whose  metropolitan  districts 

exceed  1,000,000  population .  3  channels 
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Cities  wtiose  metropolitan  districts 

are  not  less  than  500,000  population 


or  more  than  1,000,000  population .  2  channels 

Cities  whose  metropolitan  districts 

are  less  than  500,000  population .  1  channel 


It  is  the  committee’s  further  opinion  that  progress  is  directly  de¬ 
pendent  upon  the  development  of  public  interest  in  television  as  a  broad¬ 
cast  service  and  that  such  interest  can  only  be  developed  through  the 
broadcast  of  programs  that  have  a  high  public  appeal. 

Accordingly,  the  committee  made  specific  recommendations  which 
embrace  the  following  ten  points : 

1.  Greater  public  participation  in  experimental  operation. 

2.  Construction  of  more  stations  by  properly  qualified  applicants. 

3.  Elimination  of  any  regulation  which  interferes  with  proper  busi¬ 
ness  economic  processes.  ' 

4.  Adoption  of  a  license  policy  for  television  broadcasters. 

5.  Allocation  of  the  seven  lower  frequency  channels  a.s  follows: 
3  channels  to  metropolitan  districts  in  excess  of  1,000,000  popu¬ 
lation  ;  2  channels  to  areas  of  between  500,000  and  1,0()0,000,  and 
1  channel  for  districts  of  less  than  500,000. 

6.  Stimulation  of  technical  development  on  additional  channels  now 
reserved  for  television. 

7.  Development  of  program  serv  ice  in  conjunction  with  research  and 
experimentation. 

8.  Establishment  of  minimum  requirements  for  television  trans¬ 
mitters. 

9.  Protection  of  the  public,  as  far  as  possible,  against  loss  through 
obsolescence  in  receivers. 

10.  Modification  of  prohibition  against  commercialism  to  permit  spon¬ 
sorship  on  experimental  programs,  under  certain  conditions. 

The  committee  concluded  its  report  with  the  statement  that  it  seemed 
lineal  to  conclude  that  a  normal  healthy  growth  is  the  most  certain  road 
to  a  sustained  life  of  public  service  for  television. 

E.  K. 
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Kentucky  Broadcasting  Corporation  Order 
To  Show  Cause 

The  commission  on  November  20,  1939  rendered  another  decision 
touching  upon  the  much-discussed  “economic  question.”  On  this  date 
the  commission  ordered  the  Kentucky  Broadcasting  Corporation,  holder 
of  a  construction  permit  for  a  new  radio  broadcast  station  at  Louis¬ 
ville,  Kentucky,  to  show  cause  why  its  construction  permit  should  not  be 
recalled  on  the  ground  that  it  is  not  financially  qualified  to  operate  the 
proposed  station  (WINN). 

The  action  taken  by  the  commission  “on  its  own  motion”  grew  out 
of  another  action  of  the  commission  on  October  10,  1939.  Station  WQRC, 
New  Albany,  Indiana,  just  across  the  river  from  Louisville,  Kentucky, 
on  October  6,  1939,  filed  an  application  for  modification  of  license,  seek¬ 
ing  to  increase  its  hours  of  operation  from  daytime  only  to  unlimited 
time.  The  commission,  four  days  later,  on  October  10,  1939,  granted 
the  application  without  hearing.  Pursuant  to  the  commission’s  Rules  of 
Practice  and  Procedure,  Kentucky  Broadcasting  Corporation,  “per¬ 
mittee”  of  Radio  Station  WINN,  Louisville,  Kentucky,  which  station 
was  not  then  in  operation  as  a  regularly  licensed  facility,  filed  with  the 
commission  on  October  31,  1939,  a  petition  for  rehearing.  This  pleading 
alleged  that  Kentucky  Broadcasting  Corporation  was  aggrieved  and  ad¬ 
versely  affected  in  that  (a)  the  operation  of  WGRC  as  authorized  by  the 
commission’s  grant  would  result  in  such  severe  loss  of  operating  revenue 
to  petitioner’s  proposed  station  as  to  impair  the  service  which  it  could 
render,  and  (b)  it  would  destroy  the  ability  of  Kentucky  Broadcasting 
Corporation  to  render  proper  service  in  the  public  interest.  The  peti¬ 
tion  prayed  that  the  commission  vacate  the  order  of  October  10,  1939, 
granting  the  application  of  WGRC,  and  set  the  matter  for  hearing. 

The  commission  on  November  20,  1939,  denied  the  application  for 
rehearing  filed  by  Kentucky  Broadcasting  Corporation,  holding : 

“Since  the  petitioner’s  station  is  not  yet  constructed,  much  less  operating, 
and  the  petitioner  is  not  a  licensee  under  the  Act,  and  is  not  engaged  in  the 
operation  of  a  broadcast  station,  it  is  difficult  to  see  how  proof  of  the  allega¬ 
tions  .  .  .  could  constitute  proper  grounds  for  a  denial  of  Northside’s  ap>- 
plication.  At  the  most,  such  allegations  cast  serious  doubts  upxin  the  petition¬ 
er's  financial  qualifications  to  construct  and  operate  its  proposed  station." 

The  surprise  package,  and  the  action  of  the  commission  which  Ken¬ 
tucky  Broadcasting  Corporation  did  not  request  in  its  petition  for  re¬ 
hearing,  was  a  supplemental  order  issued  by  the  commission  on  its  own 
motion  on  the  same  date,  requiring  the  Kentucky  Broadcasting  Corpora¬ 
tion  to  show  cause  on  or  before  December  5,  1939,  why  the  construction 
permit  issued  to  it  for  a  new  station  should  not  be  recalled.  The  com¬ 
mission’s  order  carefully  listed  the  assets  of  the  Kentucky  Broadcast¬ 
ing  Corporation  as  shown  at  the  time  of  hearing  upon  its  application  and 
also  specifically  referred  to  the  testimony  of  Mr.  D.  E.  Kendrick,  presi- 
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dent  of  the  permittee  corporation,  wherein  it  was  estimated  that  the 
proposed  station  would  have  an  income  of  about  $7,500.00  per  month. 
Following  these  allegations,  the  commission  concluded  that  the  statements 
contained  in  the  petition  for  rehearing  filed  by  Kentucky  Broadcasting 
Corporation  constitute  a  “voluntary  admission  that  .  .  .  Kentucky 
Broadcasting  Corporation  will  not  be  financially  qualified  to  construct 
and  operate  a  radio  broadcast  station  in  the  public  interest,  convenience 
and  necessity.” 

On  December  6,  1939,  Kentucky  Broadcasting  Corporation  filed  with 
the  commission  a  Response  to  Order  to  Show  Cause,  wherein  it  was  al¬ 
leged  among  other  things  that  the  construction  permit  issued  by  the 
commission  to  it  became  final  on  May  1.  1939,  and  that  Station  WQRC 
filed  a  Notice  of  Appeal  from  the  decision  to  the  United  States  Court  of 
Appeals  for  the  District  of  Columbia  on  May  20,  1939,  and  that,  there¬ 
fore,  the  court  above-named  had  exclusive  jurisdiction  and  that  the 
commission  was  without  jurisdiction  to  issue  an  order  to  show  cause. 
The  response  also  set  forth  the  fact  that  Station  WGRC  in  its  appeal 
raised  the  “economic  question”  in  seeking  a  reversal  of  the  commis-' 
sion’s  decision  granting  the  new  Louisville  station.  It  was  pointed  out 
that  the  Kentucky  Broadcasting  Corporation  had  contracted  for  equip¬ 
ment,  material,  and  supplies  in  the  amount  of  $6,254.90,  all  of  which 
would  be  a  complete  loss  should  the  commission  recall  or  revoke  the  con¬ 
struction  permit.  Attached  to  the  response  were  affidavits  by  D.  E.  Ken¬ 
drick,  president  of  the  permittee  corporation,  and  the  Washington  at¬ 
torney  for  said  corporation.  Mr.  Kendrick  in  his  affidavit  stated : 


"I  believe  that  the  only  way  a  station  can  conclusively  prove  economic 
injuiy  by  reason  of  competition  is  to  construct  and  operate  a  station  in  com¬ 
petition  with  other  stations  and  then,  if  under  good  management  it  goes 
broke,  it  will  have  established  conclusively  that  it  has  been  economically  in¬ 
jured  by  reason  of  competition." 


As  yet  no  date  has  been  set  by  the  Commission  for  hearing  in  the 
proceedings. 

W.  K. 
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Recent  Court  Decisions 

Ward  V.  Fadcral  ComniMnications  Commiasion.  Decided  November  13,  1939  by 
the  United  States  Court  of  Appeals  for  the  District  of  Columbia. 

Appellant  is  the  licensee  of  radio  broadcasting  station  WLAC  which 
operates  on  1470  kc.,  with  5  kilowatts  power  day  and  night.  WLAC 
intervened  before  the  Commission  in  the  hearing  upon  the  application  of 
the  Northern  Corporation  for  a  license  to  operate  its  station  WMEX  on 
the  same  frequency.  The  commission  granted  the  WMEX  application. 
Ward  appealed,  alleging  that  the  grant  of  the  WMEX  application  would 
cause  objectionable  electrical  interference  to  WLAC. 

Appellant  had  on  file  an  application  requesting  the  commission  to 
increase  its  power  from  five  to  fifty  kilowatts.  The  commission  con¬ 
tended  that  appellant  could  not  invoke  Section  402(b)(1)  as  his  appli¬ 
cation  for  increased  power  had  not  as  yet  been  refused.  Cf.  Pulitzer 
Publishing  Co.  v.  F.  C.  C.,  68  App.  D.  C.  124,  94  F.  (2d)  249  (1937). 
This  does  not  preclude  appellant  from  invoking  Section  402(b)(2),  and 
as  the  court  states,  “it  is  under  the  latter  provision  that  he  (Ward) 
asserts  his  rights  as  an  aggrieved  person  on  the  present  appeal,” 

The  commission  in  its  brief  had  taken  the  position  that  electrical 
interference  did  not  give  appellant  a  locus  standi  under  Section  402(b) 
(2)  but  assumed  it  arguendo.  The  court  ruled  that  “the  considerations 
npon  which  we  held  in  the  Yankee  Network  case,  that  injury  to  eco¬ 
nomic  interests  may  be  sufficient  to  bring  a  station  license  holder  within 
the  terms  of  Section  402(b)  (2)  as  an  aggrieved  person,  are  equally  appli¬ 
cable  in  the  case  of  objectionable  electrical  interference.”  The  court 
then  .stated  that  if  the  commission’s  findings  and  conclusions  are  sup¬ 
ported  by  substantial  evidence,  the  assigned  reason  for  appeal  would  be 
invalid,  and  consequently  the  appeal  would  be  dismissed. 

After  an  examination  of  the  record,  the  court  held  that  it  sup¬ 
ported  the  commis.sion ’s  statement  of  facts  and  grounds  for  decision  to 
the  effect  that  WLAC  was  entitled  to  protection  to  the  one  millivolt  per 
meter  contour,  and  that  the  directional  antenna  proposed  by  WMEX 
will  suppress  radiation  toward  Nashville  (where  WLAC  is  located)  so 
that  interference  within  the  protected  contour  of  WLAC  will  not  occur. 

Appellant  had  assigned  as  error  the  commission’s  failure  to  con¬ 
sider  his  fifty  kilowatt  application,  and  that  the  grant  of  the  WMEX 
application  would  preclude  the  fifty  kilowatt  application  of  WLAC, 
which  was  then  pending  before  the  commission.  The  administrative  deci¬ 
sion  contained  a  finding  to  the  effect  that  the  showng  made  by  WMEX 
entitled  the  latter  to  the  grant  of  its  application,  despite  the  pending 
application  of  WLAC.  The  court  held  that  the  commission  need  not  con¬ 
sider  WLAC’s  pending  application,  since  WLAC  had  failed  to  request 
a  joint  hearing.  Appellant  “is  in  no  position  to  demand — and  we  have 
no  power  to  require — that  the  commission  suspend  its  normal  functions 
and  reopen  its  proceedings  in  order  to  determine  the  large  questions 
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which  he  seeks  now  to  have  determined.”  The  latter  present  matters  of 
policy  which  are  peculiarly  within  the  special  and  expert  knowledge  of 
the  commission,  and  for  the  court  to  undertake  to  control  it  judicially 
would  be  clearly  an  invasion  upon  the  jurisdiction  of  the  commission. 
Cf.  Pittsburgh  Radio  Supply  House  v.  F.  C.  C.,  69  App.  D.  C.  22,  98 
P.(2d)  303  (1938). 

One  aspect  of  the  Ward  ease  merits  further  discussion.  The  court 
ruled  that  the  principles  set  forth  in  the  Yankee  Network  case  with 
regard  to  economic  injury  apply  to  aggrievement  resulting  from  objec¬ 
tionable  electrical  interference.  Query,  must  not  an  existing  licensee, 
to  invoke  the  provisions  of  Section  402  (b)  (2),  allege  and  prove  that  he 
will  receive  such  objectionable  electrical  interference  that  the  public 
interest,  convenience  or  necessity  would  suffer  thereby  t  It  would  appear 
that  economic  injury  and  electrical  interference  have  been  placed  on  the 
same  plane  in  so  far  as  an  existing  licensee  may  claim  that  he  is  a 
“person  aggrieved.”  — H.  P.  W. 

Tri-Stat*  Broadcasting  Company  Inc.  v.  Fadoral  Communications  Commission.  De¬ 
cided  November  13,  1939  by  the  UniNd  States  Court  of  Appeals  for  the 
District  of  Columbia. 

This  case  is  the  aftermath  of  Tri-State  Broadcasting  Company,  Inc. 
V.  F.  C.  C.,  68  App.  D.  C.  292,  96  F.  (2d)  564  (1938).  The  latter  case 
was  reversed  and  remanded  to  the  commission  because  basic  findings  of 
fact  were  lacking.  The  court  had  evidently  a.ssumed  that  appellant  was 
a  “person  aggrieved.”  In  the  present  case,  the  court  inquired  into  the 
appealability  of  the  aggrievement.  Appellant  had  alleged  that  the 
grant  of  an  additional  station  in  the  same  community  would  result  in 
“unfair,  destructive  and  ruinous  competition”  to  the  existing  licensee. 
This  allegation  evidently  was  sufficient  to  give  the  court  jurisdiction  of 
the  appeal  under  Section  402(b)(2).  Appellant,  however,  was  un¬ 
able  to  support  the  foregoing  allegation  quoted  above.  The  commission 
had  made  the  finding  that  the  addition  of  a  new  station  would  reduce 
the  income  of  appellant,  but  that  such  a  reduction  in  income  to  Tri- 
State  Broadcasting  Company  would  not  result  in  a  deterioration  of  its 
service  to  the  public.  The  court  ruled: 

"A  mere  showing  that  the  income  of  an  existing  station  may  be  reduced  if 
another  station  enters  its  field  is  not  sufficient.  The  appellant  recognizes  that 
such  can  not  be  the  criterion  of  economic  injury  herein,  as  it  charges  that  the 
competition  complained  of  will  be  destructive  and  ruinous.  The  character  of 
competition  may  affect  the  public  interest,  convenience  and  necessity  which  is 
the  statutory  criterion  under  which  the  G>mmission  must  act." 

The  court  concluded  that  appellant  was  not  a  person  so  aggrieved  or 
adversely  affected  that  it  was  in  a  position  to  invoke  Section  402(b)(2). 

Appellant  contended  that  it  had  been  denied  the  right  of  oral  argu¬ 
ment  before  the  commission.  (Section  409(a)  of  the  Communications  Act 
of  1934.)  Appellant  was  in  no  position  to  claim  the  denial  of  the  fore¬ 
going  statutory  right  since  it  made  no  such  request  before  the  commis- 
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sion.  See  Morgan  v.  United  States,  298  U.  S.  468,  and  Shields  v.  Utah, 
Idaho  Central  R.  Co.,  305  U.  S.  177. 

The  court  dismissed  the  appeal  because  appellant  was  not  a  “person 
aggrieved,”  despite  the  fact  that  Tri-State  had  advanced  additional 
grounds  for  reversal.  Evidently  the  court’s  inquiry  on  an  appeal  will  be 
limited  to  an  examination  of  the  aggrievement,  alleged  by  an  appellant, 
and  whether  there  has  been  a  full  and  fair  hearing.  In  other  words,  the 
court  first  will  inquire  into  the  extent  of  the  aggrievement.  If  the  record 
does  not  substantiate  the  allegation  in  the  rea.sons  for  appeal,  the  appeal 
will  be  dismissed. 

The  most  recent  decisions  of  the  Court  of  Appeals,  WOKO,  Incor¬ 
porated  V.  F.  C.  C.,  and  Florida  Broadcasting  Co.  v.  F.  C.  C.,  both 
decided  on  December  11,  1939,  hold  that  an  appellant,  in  order  to  invoke 
the  provisions  of  Section  402(b)(2)  must  allege  that  the  aggrievement 
which  will  result  will  affect  the  public  interest,  convenience,  or  necessity 
to  the  extent  that  the  public  interest  will  suffer  thereby.  Needless  to 
gay,  any  such  allegation  by  an  appellant  must  be  supported  by  the 
record.  The  commission  must  make  a  finding  of  public  interest,  con¬ 
venience,  or  necessity  every  time  it  grants  a  renewal,  and  the  ultimate 
issue  before  the  commission  in  every  such  case  is  the  balance  of  public 
interest.  Assume  a  hypothetical  case,  wherein  the  commission  grants  a 
new  station  in  a  community,  the  operation  of  which  has  the  effect  of 
materially  reducing  the  sei^'ice  area  of  an  existing  station  in  a  different 
city.  As.sume  further  that  the  commission  makes  the  affirmative  finding 
of  fact  that  the  public  interest  would  be  better  served  by  granting  this 
new  facility  even  though  it  will  result  in  the  reduction  of  the  service 
area  of  an  existing  facility.  Would  the  court  in  such  a  case  be  restricted 
to  the  extent  of  the  aggrievement  or  would  it  consider  all  assignments  of 
error  that  are  raised  by  the  appellant?  The  action  of  the  court  in  dis¬ 
missing  this  appeal,  and  others  (see  Woodmen  of  the  World  Life  Insur¬ 
ance  Ass*n.  V.  F.  C.  C.,  105  P.(2d)  75,  certiorari  denied  84  L.  Ed . ), 

is  supported  to  some  extent  by  the  rule  of  review  set  forth  in  Rochester 
Telephone  Corp.  v.  United  States,  307  U.  S.  125.  It  is  believed  that  the 
legislative  history  of  Section  402(b)  (2)  and  its  predecessor  section  (Sec¬ 
tion  16)  of  the  Radio  Act  of  1927,  as  amended,  will  show  that  Congress 
used  lay  terminology  in  drafting  this  provision  in  order  “that  any  per¬ 
son  in  interest  feeling  aggrieved  should  have  the  right  of  appeal.”  See 
72  Cong.  Rec.  8052  et  seq. 

— H.  P.  W. 

Atsociatad  Broadcasters,  Inc.  v.  Fadaral  Communications  Commission.  Decided 

November  29,  1939  by  the  United  States  Court  of  Appeals  for  the  District  of 

Columbia. 

Appellant,  licensee  of  KFSO  at  San  Francisco,  California,  desired 
to  assign  its  station  license  to  the  Columbia  Broadca.sting  System,  Inc. 
The  commission  denied  the  request  to  assign  the  license  and  Columbia 
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and  Associated  appealed  to  the  court.  The  commission  moved  to  dis¬ 
miss  the  appeals  on  the  {ground  that  the  court,  under  the  authority  of 
Pate  V.  Federal  Radio  Commission,  62  App.  D.  C.  303.  certiorari  denied 
290  U.  S.  680,  had  no  jurisdiction  to  entertain  them. 

The  court  denied  the  motions  to  dismiss  and  held  that  assijuiment  or 
transfer  cases  were  reviewable.  Mr.  Justice  Stephens  dissented,  hold¬ 
ing  that  the  Pate  case  was  a  conclusive  construction  of  the  statute. 

The  majority  opinion  points  out  that  there  is  no  practical  difference 
between  an  assignment  of  license  and  a  request  for  the  facilities  of  an 
existing  licensee.  In  the  latter  ca.se.  the  denial  by  the  commission  of  an 
application  requesting  part  or  all  of  the  facilities  of  an  existing  licensee 
is  clearly  appealable.  If  Columbia  had  requested  the  facilities  of  Asso¬ 
ciated,  the  commission’s  refusal  of  the  application  would  be  appealable; 
hence  an  a.ssignment  of  license  which  would  achieve  the  same  result,  if 
granted,  should  likewise  be  appealable. 

The  Pate  case  was  distinguished  by  the  majority  on  the  theory  that 
the  transferee  applied  for  an  assignment  of  license,  whereas  in  the  in¬ 
stant  case,  the  transferor  is  the  applicant.  The  distinction  between  the 
two  cases  appears  tenuous. 

The  majority  likewise  relied  on  the  change  in  language  found  within 
Section  310(b)  of  the  Communications  Act  of  1934.  This  section  con¬ 
tains  the  following  language,  not  found  in  section  12  of  the  Radio  Act 
of  1927,  that  “the  Commission  shall,  after  securing  full  information, 
decide  that  said  transfer  is  in  the  public  interest  .  ,  . 

The  court  held : 

"Whatever  may  have  been  the  proper  interpretation  of  the  old  Section  12, 
and  however  justified  may  have  been  the  decision  in  the  Pate  case,  it  is  clear 
that  the  Communications  Act,  as  now  phrased,  contemplates  an  application, 
a  hearing  if  necessary,  and  a  decision  upon  the  basis  of  public  interest,  just  as 
much  in  the  case  of  an  application  for  the  transfer  of  an  outstanding  station 
license,  as  in  the  case  of  an  application  for  a  proposed  new  station  license. 
Moreover,  the  one  application  comes  just  as  clearly  within  the  contemplation 
of  Section  4(K(b)  as  the  other." 

— H.  P.  W. 

WOKO,  Incerporatad  v.  Federal  CoeKmunicetlont  Commissioii;  Adirondack  Broad- 
casting  Company  v.  Federal  Communications  Commission.  Decided  December 
11,  1939,  by  rim  United  States  Court  of  Appeab  for  the  District  of  Columbia. 

WOKO,  Incorporated,  licensee  of  Station  WOKO,  and  Adirondack 
Broadcasting  Company,  licensee  of  Station  WABY,  both  located  in  Sche¬ 
nectady,  New  York,  appealed  to  the  United  States  Court  of  Appeals  for 
the  District  of  Columbia  from  a  decision  of  the  Federal  Communica¬ 
tions  Commission  granting  the  application  of  the  Troy  Broadcasting 
Company  for  a  permit  to  construct  a  radio  broadcast  station  at  Troy, 
New  York.  In  a  decision  rendered  December  11.  1939,  the  Court  dis- 
'  missed  the  appeals  on  the  ground  that  the  reasons  for  appeal  assigned  by 
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Appellants  were  insufficient  to  support  an  appeal  under  Section  402  (b) 
(2)  of  the  Communications  Act. 

Both  the  commission  and  the  intervener,  Troy  Broadcasting  Com¬ 
pany,  filed  motions  to  dismiss  the  appeals.  The  commission  contended 
that  appellants  have  no  standing  to  involve  the  jurisdiction  of  the  Court 
to  review  its  decision  and  the  Troy  Broadcasting  Company  challenged  the 
sufficiency  of  appellant’s  reasons  for  appeal. 

As  one  of  the  reasons  for  appeal,  appellants  assigned  the  following, 
which  was  phrased  in  identical  language  in  each  case : 

"The  Commission  in  erroneously  wanting  the  application  of  the  Troy 
Broadcasting  Company,  Incorporated,  illegally  deprives  appellant  of  a  larg^ 
portion  of  its '  listening  audience,  talent,  program  material  and  advertising 
revenue,  with  resultant  deterioration  of  program  service  now  rendered  by  ap¬ 
pellant’s  station." 

The  court  considered  the  foregoing  reason  to  be  “the  only  reason  as¬ 
signed  which  suggests  that  appellants  will  be  aggrieved,  or  their  inter¬ 
ests  adversely  affected,’’  and  stated  that  “The  question  to  be  deter¬ 
mined,  therefore,  is  whether  these  allegations,  if  true,  are  sufficient  to 
bring  appellants  within  the  terms  of  Section  402  (b)  (2)  of  the  Com¬ 
munications  Act,  as  persons  aggrieved  or  whose  interests  are  adversely 
affected  by  the  Commission’s  decision.’’ 

The  Court  stated  that,  although  the  words  of  Section  402  (b)  (2) 
speak  generally  in  terms  of  interested  and  aggrieved  persons  and,  when 
read  literally  are  susceptible  of  a  very  wide  interpretation,  “no  such  in¬ 
terpretation  should  be  given  to  them.’’  Instead,  “the  appealable  interest 
of  such  a  person  is  dependent  upon  considerations  of  public  interest 
inherent  in  the  particular  case.  ’  ’ 

In  the  light  of  this  interpretation  of  Section  402  (b)  (2)  of  the 
Act,  the  Court  held  appellant’s  reason  for  appeal,  which  contended 
merely  that  the  Commission’s  decision  would  result  in  “deterioration’’ 
of  their  service  as  now  rendered,  to  be  insufficient  because  it  failed  to 
state  that  the  public  interest,  convenience  or  necessity  would  suffer.  In 
this  connection  the  Court  said : 

"In  our  view,  therefore,  in  order  that  a  person,  who  challenm  a  decision 
of  the  Communications  Commission,  under  Section  402  (b)  (2),  may  suc¬ 
ceed,  he  must  show  that  the  Commission’s  action  of  which  he  complains  is  con¬ 
trary  to  the  public  interest,  convenience,  or  necessity.  This  being  true,  it 
follows  that  no  showing  of  injury,  suffered  or  threatened,  would  be  sufficient 
unless  it  also  appeared  that,  as  a  result  of  such  injury,  the  public  interest, 
convenience,  or  necessity  would  suffer.  This  may  seem  a  harsh  rule  and  a 
difficult  burden,  but  it  is  the  rule  which  governs  one  who  enters  this  field  of 
enterprise  and  it  is  a  burden  which  he  cannot  escape. 

“This  bring?  us,  then,  to  the  further  conclusion  that  no  statement  of 
reasons  is  sufficient  to  support  an  appeal  under  Section  402  (b)  (2),  unless  it 
speaks  in  terms  of  public  interest,  convenience,  or  necessity,  or  in  equivalent 
terms.  The  reason  assigned  by  appellants  in  the  present  cases  does  not  so  speak. 
The  most  that  can  be  read  into  it  is  a  contention  that  the  Commission’s  d^ 
cision  will  result  in  deterioration  of  appellant’s  service  as  now  rendered.  It  is 
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quite  possible  that  the  public  interest  may  be  better  served  by  the  coming  of  a 
new  broadcasting  station  into  the  community,  even  though  the  result  may  be 
some  reduction  in  income  and  some  deterioration  in  the  service  of  the  ap¬ 
pellant’s  stations." 

P.  Z. 

Florida  ireadcatting  Compaay  v.  Fodoral  Communieationt  Commisaion.  Dacidad 
Dacambar  11,1 939,  by  tha  Unitad  Statas  Coort  of  Appeals  for  tha  District  of 
Colombia. 

Florida  Broadcasting  Companj’,  licensee  of  Station  WMBR,  Jack¬ 
sonville,  Florida,  appealed  from  a  decision  of  the  Federal  Communica¬ 
tions  Commission,  which  granted  to  The  Metropolis  Company  a  license 
to  construct  a  new  radio  broadcast  station  at  Jack-sonville.  The  Com¬ 
mission  moved  to  dismiss  the  appeal,  contending  that  appellant  has  no 
standing  to  invoke  the  jurisdiction  of  the  Court.  The  Metropolis  Com¬ 
pany,  as  intervener,  moved  to  dismiss  on  the  ground  that  the  reasons 
assigned  by  appellant  were  in.sufficient.  The  motions  were  set  for  hearing 
together,  and  argument  thereon  was  confined  to  two  following  reasons  for 
appeal  assigned  by  appellant : 

“2.  The  Commission  erred  in  failing  to  make  appropriate  findings  to 
justify  its  conclusion  that  ‘The  record  does  not  show  that  the  operation  of  the 
proposed  station  will  have  any  detrimental  economic  effect  upon  Stations 
wjAX  and  WMBR  in  their  continued  operation  in  the  public  interest.' 

“3.  Commission  erred  in  failing  to  find  that  the  operation  of  the  station  pro¬ 
posed  by  the  Metropolis  Company  will  result  in  a  financial  and  economic  in¬ 
jury  to  appellant,  will  impair  the  service  rendered  by  the  appellant  to  its 
listening  audience  and  will  jeopardize  the  ability  of  appellant  to  operate  in  the 
public  interest,  convenience  and  necessity  as  prescribed  by  law." 

In  a  decision  rendered  December  11,  1939,  the  Court  denied  the  motions 
to  dismiss,  holding  that  appellant’s  statement  of  rea.sons  is  sufficient  to 
satisfy  the  requirement  of  the  statute.  The  case  will  now  be  heard  on  its 
merits. 

In  answer  to  intervener’s  contention  that  the  statement  of  reasons 
failed  to  set  forth  with  particularity  the  errors  on  which  the  appeal  is 
based  and  that  it  failed  to  advise  the  Court  and  the  parties  wherein  the 
Commission  erred,  the  Court  said ; 

"The  reasons  assigned  in  the  present  case,  and  upon  which  argument  was 
heard,  clearly  indicate  the  ground  upon  which  the  Commission’s  decision  is 
challenged  and  the  issue  presented  for  determination  by  this  court.  The  court, 
the  Commission,  and  the  intervener,  are  fully  advised  as  to  the  question  which 
must  be  decided  on  appeal.  To  require  the  appellant  to  go  farther  would  be 
to  require  it  to  set  out  in  its  reasons  for  appeal  proposed  findings  of  fact,  as 
well  as  findings  made,  and  to  summarize  or  refer  to  the  evidence  as  it  appears 
in  the  record.  This  is  not  the  purpose  of  the  reasons  for  appeal.  Instead,  it 
is  the  function  of  the  brief— with  appropriate  references  to  the  printed  record— 
to  point  out  specifically  the  evidence  upon  which  appellant  relies,  the  findings 
to  which  he  objects,  and,  if  he  desires  to  do  so,  for  purposes  of  analysis  and 
argument,  to  suggest  appropriate  findings  which  should  have  been  made.” 

— J.  F.  Z. 
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Wtiss  V.  United  State*  and  Nardon*  v.  United  State*.  Dacidnd  Decambar  11,1 939 
by  tha  Suprama  Court  of  tha  United  State*. 

Two  decisions  involving  the  extent  to  which  the  prohibition  of  Sec¬ 
tion  605  of  the  Communications  Act  operates  to  exclude  the  use  of  evi¬ 
dence  obtained  by  means  of  wire  tapping  were  handed  down  by  the 
United  States  Supreme  Court  on  Monday,  December  11,  1939. 

In  Weiss  v.  United  States  the  question  which  had  led  to  a  conflict  of 
decisions  by  the  lower  federal  courts  (see  Valli  v.  United  States,  94  F. 
(2d)  1012.  discussed  in  Journal.  March  1938,  p.  31 ;  Diamond  v.  United 
States,  94  F.  (2d)  1012;  Sahlowsky  v.  United  States,  101  F.  (2d)  183, 
discussed  in  Journal,  January  1939,  p.  26;  United  States  v.  Weiss,  103 
F.  (2d)  348,  discussed  in  Joi’rnal,  May  1939,  p.  17)  as  to  whether  the 
prohibition  of  Section  605  extends  to  the  interception  of  intrastate  mes¬ 
sages  was  finally  determined.  Mr.  Justice  Roberts,  writing  for  a  unani¬ 
mous  court,  held  that  the  second  clause  of  Section  605,  which  provides 
that  “no  person  not  being  authorized  by  the  sender,  shall  intercept  any 
communication  and  divulge  or  publish  the  existence,  contents,  substance, 
purport,  effect  or  meaning  of  such  intercepted  communication  to  any  per¬ 
son”  was  not  limited  to  interstate  or  foreign  communication.  Further, 
that  since  Congress  under  the  doctrine  of  the  Shreveport  case  has  power 
when  necessary  for  the  protection  of  interstate  commerce  to  regulate 
intrastate  transactions  there  is  no  constitutional  requirement  that  Section 
605  be  limited  to  interstate  communication. 

The  court  noted  that  the  first  and  third  clauses  of  Section  605  which 
deal  with  the  divulgence  of  measages  by  persons  engaged  in  transmit¬ 
ting  them,  unlike  the  provisions  of  the  Radio  Act  from  which  they  were 
derived,  are  specifically  confined  to  interstate  or  foreign  communica¬ 
tions  and  rejected  the  contention  that  the  change  of  wording  in  the  first 
and  third  clauses  and  not  in  the  second  could  have  been  inadvertent. 

The  argument  that  the  application  of  Section  605  was  confined  to 
interstate  communication  by  reason  of  Sections  1  and  2  of  the  Act,  which 
manifest  the  intent  of  Congress  to  limit  the  application  of  the  Act  to 
interstate  and  foreign  communication,  was  disposed  of  by  distinguish¬ 
ing  between  provisions  conferring  regulatory  and  administrative  func¬ 
tions  on  the  commission  and  provisions  directly  regulating  communica¬ 
tion.  The  Court  stated : 

"The  Government  further  contends  that  the  Act,  viewed  as  a  whole, 
indicates  an  intent  to  regulate  only  interstate  and  foreign  communication.  The 
title  and  sections  I  and  2  with  a  single  exception  which  serves  to  emphasize 
the  distinction,  expressly  so  declare.  But  we  think  these  considerations  are  not 
controlling  in  the  construction  of  Section  605.  The  Commission’s  regulatory 
powers  and  administrative  functions  have  to  do  only  with  interstate  and 
foreign  communications.  But  Section  605  delegates  no  function  and  confers  no 
power  upon  the  Commission.  It  consists  of  prohibitions,  sanctions  for  viola¬ 
tion  of  which  are  found  in  Section  501.  We  hold  that  the  broad  and  inclusive 
language  of  the  second  clause  of  the  section  is  not  to  be  limited  by  construction 
so  as  to  exclude  intrastate  communications  from  the  protection  against  inter¬ 
ception  and  divulgence." 
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One  further  point  should  be  noted  in  the  case.  The  Government 
contended  that  since  one  or  both  of  the  parties  to  each  message  had  testi¬ 
fied  as  to  the  messages,  the  divulprence  in  each  case  had  been  authorized 
by  the  sender,  and  was,  therefore,  not  within  the  prohibition.  The 
court  points  out,  however,  that  prior  to  the  trial  the  messapes  had  been 
made  available  to  Government  agents  and  attorneys  without  the  con¬ 
sent  of  either  of  the  parties  and  that  in  the  absence  of  such  divulgence, 
the  Government  would  have  been  without  the  evidence  with  which  to 
prosecute  its  case.  The  fact  that  some  of  the  defendants  pleaded  guilty 
and  testified  as  to  the  contents  of  the  messages,  did  not  amount  to  post 
facto  authorization,  since  defendants  had  been  coerced  into  pleading 
guilty  and  testifying  through  the  illegal  procurement  and  divulgence  of 
the  messages. 

The  second  case  decided  by  the  Supreme  Court  involves  the  second 
trial  of  the  well  known  Nardone  case.  In  the  first  Nardone  case.~Nar~ 
done  v.  United  States,  302  U.  S.  379,  the  Supreme  Court  had  reversed 
the  convictions  of  the  first  trial  because  of  the  admission  in  evidence  of 
certain  interstate  telephone  messages  which  had  been  intercepted  by  Gov¬ 
ernment  agents.  Upon  the  second  trial  defendants  were  refused  per¬ 
mission  to  “examine  the  prosecution  as  to  the  uses  to  which  it  had  put  the 
information  obtained  by  the  outlawed  wire  tapping,” 

Mr.  Justice  Frankfurter,  speaking  for  the  Court  (Mr.  Justice  Mc- 
Reynolds  dissenting  and  Mr.  Justice  Reed  not  participating),  stated  that 
the  issue  presented  was  “whether  or  no  Section  605  merely  interdicts  the 
introduction  into  evidence  in  a  federal  trial  of  intercepted  telephone  con¬ 
versations,  leaving  the  prosecution  free  to  make  every  other  use  of  the 
proscribed  evidence.”  The  Court  did  not,  however,  confine  itself  to 
deciding  the  issue  thus  framed,  but  after  holding  that  ^tion  605  did  not 
merely  exclude  the  exact  words  heard  through  forbidden  interceptions, 
proce^ed  to  set  forth  the  principles  and  procedure  whereby  the  trial 
courts  could  decide  the  collateral  is.sue  of  the  admissibility  of  evidence 
allegedly  tainted  by  wire  tapping.  The  principle  laid  down  for  the  guid¬ 
ance  of  the  trial  courts  is  that  if  there  is  a  casual  connection  between  the 
information  obtained  through  illicit  wire  tapping  and  the  Government’s 
proof,  the  evidence  must  be  excluded  unless  such  connection  has  become 
so  attenuated  as  to  dissipate  the  taint. 

The  burden  is  put  upon  the  accused  to  prove  that  wire  tapping  was 
unlawfully  employed.  Once  that  is  established  the  accused  must  be  given 
an  opportunity  to  prove  that  “a  substantial  portion  of  the  case  against 
him  was  fruit  of  a  poisonous  tree.”  In  order  to  avoid  delays  during  the 
trial,  the  claim  that  taint  attaches  to  a  part  of  the  Government’s  case 
must  be  made  before  the  commencement  of  the  trial  unless  it  is  shown  to 
have  been  impracticable  to  have  made  the  claim  at  that  time.  The  court 
,  recognizes  that  the  rules  laid  down  for  the  guidance  of  the  courts  are  not 
definite,  but  relies  for  their  administration  upon  the  “learning,  good 
sense,  fairness  and  courage”  of  the  federal  judges. 

— S.  H.  F. 
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Recent  Commission  Decisions 

!■  R«  Application  of  Civic  Broadcasting  Corporation,  Syracuso,  Now  York,  Docket 

5175.  Doddod  October  3.  1939. 

This  proceeding:  arose  upon  the  application  of  Civic  Broadcasting 
Corporation  to  construct  and  operate  a  new  broadcast  station  at  Syra¬ 
cuse,  New  York,  on  1500  kc.,  with  100  watts  power,  unlimited  time.  The 
hearing  on  this  application  was  held  before  an  examiner  together  with 
the  applications  of  Sentinel  Broadcasting  Corporation  to  establish  a  new 
station  at  Syracuse  on  620  kc.,  with  1  kw.  power,  and  the  Pittsburgh 
Radio  Supply  House  to  install  a  new  transmitter  for  Station  WHJB,  at 
Oreensburg,  Pennsylvania,  change  transmitter  site,  install  a  directional 
antenna  for  nighttime  operation,  to  increase  power  on  the  frequency  of 
620  kc.  to  1  kw,  and  increase  hours  of  operation  from  day  only  to  un¬ 
limited  time.  The  Commission  decided  to  grant  the  application  of  Civic 
Broadcasting  Corporation  and  rendered  no  decision  on  the  other  two 
matters  although  all  three  were  heard  together. 

It  was  announced  that  since  there  is  no  problem  of  interference  from 
the  simultaneous  operation  of  the  Civic  Broadcasting  Corporation  with 
either  of  the  other  two,  the  decisions  on  the  latter  applications  were  de¬ 
ferred  until  a  later  date.  The  examiner  had  recommended  that  all  three 
applications  be  denied.  In  reversing  the  examiner  the  Commission  held 
that  the  applicant  is  qualified  in  all  ways  to  construct  and  operate  the 
new  station  and  no  problem  of  objectionable  interference  is  present. 
The  applicant  will  not  affect  the  operation  of  WPBL  and  WSYR-WSYU 
in  Syracuse  or  any  other  station  to  the  point  where  it  would  be  unable  to 
sen'e  the  public  interest. 

In  Rn  AppliciHon  of  F.  W.  Moyer,  Donvor,  Colorado,  Dockot  No.  5074.  Docidod 

Novombor  15,  1939. 

This  proceeding  arose  upon  the  application  of  F.  W.  Meyer  for  a 
construction  permit  to  construct  and  operate  a  new  radiobroadcast  sta¬ 
tion  in  Denver,  Colorado  on  1310  kc.,  with  power  of  100  watts  at  night 
and  250  watts,  until  local  sunset,  unlimited  time.  The  Commission  denied 
the  application  and  upon  rehearing  the  case  was  reargued  and  the  appli¬ 
cation  was  granted. 

The  applicant  is  requesting  a  station  on  a  local  frequency.  Under 
the  Commission’s  plan  of  allocation  as  set  out  in  the  rules  and  regula¬ 
tions  metropolitan  areas  like  Denver  are  designated  as  locations  for 
regional  stations.  Although  it  was  contended  that  the  application  should 
be  denied  for  this  reason,  the  Commission  decided  that  the  proposed  ser¬ 
vice  would  render  service  to  substantially  all  of  Denver.  In  view  of 
the  fact  that  several  of  the  existing  stations  in  Denver  are  affiliated  with 
chains  the  most  effective  hours  are  not  devoted  to  programs  of  a  local 
character.  In  answering  the  contention  that  no  public  need  had  been 
shown  for  additional  facilities  in  Denver  the  Commission  stated ; 
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“Were  there  an  absence  of  substantial  need  the  argument  for  denial  would 
not  be  wholly  convincing.  It  should  be  noted  that  nothing  in  the  Communi¬ 
cations  Act,  our  Rules  and  Regulations  or  our  poli^  requires  a  finding  of  a 
definite  need  to  support  the  grant  of  an  application.  Cases  where  such  a  finding 
of  need  is  not  made  are,  however,  to  be  distinguished  from  situations  in  which 
a  real  lack  of  broadcast  service  is  made  clear.  Courier  Post  Publishing  Co.  vs 
FCC,  104  F.  (2d)  213  (1939).  In  the  latter  class  of  cases  the  Commission 
will  give  due  consideration  to  this  fact.  The  'public  interest,  convenience  or 
necessity’  [emphasis  supplied!  which  the  statute  provides  as  the  basis  for  a 
grant,  cannot  be  construed  as  a  mandate  that  actual  necessity  for  the  particular 
facilities  must  be  shown.  Neither  the  disjunctive  form  nor  the  public  con¬ 
venience  as  an  independent  factor  is  to  be  entirely  ignored.  Indeed  the  words 
‘public  necessity’  in  the  Act  are  not  to  be  construed  narrowly,  but  rather  as 
calling  for  the  most  widespread  and  effective  broadcast  service  possible. 

“Care  must  be  taken  lest  by  a  too  liberal  assignment  of  frequencies  to 
metropolitan  areas  one  district  may,  to  the  prejudice  of  other  districts  where 
there  is  a  demand  for  facilities,  have  the  benefit  of  an  unduly  large  proportion 
of  the  limited  broadcast  channels  available.  But  no  such  demand  is  shown 
here.  Moreover,  in  view  of  the  relatively  large  population  in  the  immediate 
vicinity  of  Denver,  it  does  not  appear  that  there  is  an  over-concentration  of 
stations  in  that  city.  It  may  be  noted  also  that  in  the  instant  case  the  ad¬ 
ditional  assignment  in  view  of  its  limited  range  is  unlikely  to  exclude  a  pro¬ 
jected  station  at  another  point." 


In  Re:  Vincennes  Newspapers,  Inc.,  Vincennes,  Indiana,  Docket  No.  4087.  Decided 
November  15,  1939. 

This  proceeding  arose  upon  the  application  of  Vincennes  Newspa¬ 
pers,  Inc.,  for  a  construction  permit  to  operate  a  new  radiobroadcast  sta¬ 
tion  on  the  frequency  1420  kc.  with  100  watts  power,  unlimited  time. 
After  a  hearing,  proposed  findings  of  facts  and  conclusions  of  the  Com¬ 
mission  for  a  grant  of  the  application  w’ere  adopted  on  July  27,  1939. 
Exceptions  were  filed  by  the  applicant  and  the  intervener,  Samuel  M. 
Emison.  The  Commission  affirmed  its  prior  action  in  granting  the  ap¬ 
plication  and  held  none  of  intervener’s  exceptions  had  merit.  In  its 
brief  the  intervener  contended  that  Section  310  (b)  of  the  Act  would  be 
violated  by  this  grant  because  of  a  provision  in  a  mortgage  and  deed  of 
trust  entered  into  between  the  applicant  and  the  trustee  of  the  inden¬ 
ture.  In  taking  a  different  view  of  the  matter  the  Commission  held : 

“Under  this  provision,  there  are  conveyed  in  trust  all  of  the  properties 
of  the  applicant,  including  all  ‘property,  real,  personal  and  mixed,  and  any  and 
all  interest  theiein,  which  the  Company  may  now  own  or  shall  hereafter  own 
or  which  the  Company  may  hereafter  acquire  or  become  entitled  to  acquire 
of  whatsoever  kind  and  description  and  wheresoever  situated.’  If  it  be  as¬ 
sumed  that  this  provision  may  have  the  legal  effect  of  transferring  in  trust 
any  station  license  which  may  be  issued  to  the  applicant,  it  does  not  follow 
that  a  violation  of  Section  310  (b)  of  the  Act  will  result.  The  type.s  of  trans¬ 
fers  which  this  Section  is  designed  to  prohibit  are  those  which  may  involve 
the  construction,  operation,  or  maintenance  of  broadcast  facilities  or  control 
of  the  operations  of  a  station  by  the  transferee  or  any  person  other  than  the 
person  who  has  been  authorized  by  the  Commission  for  such  purposes.  Neither 
the  foregoing  provision  nor  any  other  provision  in  the  indenture  would  have 
this  effect  except  in  the  event  of  default  on  the  bonds.  The  Commission  can¬ 
not  assume  that  such  default  is  a  likely  contingency  in  the  face  of  its  findings 
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with  respect  to  the  applicant’s  present  financial  condition.  Aside  from  the 
question  of  the  probability  of  the  occurrence  of  default,  however,  the  presence 
of  this  contingency  is  no  legal  basis  for  the  denial  of  the  present  application 
since  it  cannot  be  assumed  that  anyone  other  than  the  applicant  will  or  may 
control  the  operations  of  the  proposed  station  without  prior  Commission  as¬ 
sent  or  approval  pursuant  to  Section  310(b)  of  the  Act,  nor  will  the  grant  of 
this  application  imply  any  determination  to  this  effect  by  the  Commission. 

“For  the  same  reasons,  the  foregoing  provision  does  not  render  the  applicant 
legally  unqualified  on  the  theory  that  it  is  not  the  real  party  in  interest  herein. 
Such  a  contention  would  lead  to  the  result  that  either  the  trustee  or  the  holders 
of  the  bonds,  or  both,  are  the  real  parties  in  interest.  Since  it  is  apparent  that 
under  this  provision  the  construction,  operation  and  maintenance  of  the 
station  and  control  of  its  operations  would  not  be  in  the  trustee  of  bond¬ 
holders,  such  a  contention  is  clearly  untenabre.” 

The  Commiscsion ’s  findinprs  of  facts,  conclusions  and  order  of  July 
27,  1939,  were  adopted  as, final  facts  and  conclusions. 

—A.  B.  D. 
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Cases  Pending  In  The  Supreme  Court 
of  the  United  States 

F«d«ral  Commniiicatiofis  Comimssioii  v.  Sanders  Broriwrs  Radio  Station  (No.  499), 

certiorari  granted  December  II,  1939.  Decision  below  reported  in  106  F. (2d) 

321. 

On  December  11,  1939,  the  Supreme  Court  of  the  United  States 
granted  the  Federal  Communications  Commission ’s  petition  for  a  writ  of 
certiorari  in  the  Sanders  case,  thus  bringing  before  it  for  determination 
the  question  of  whether  economic  injury  to  an  existing  station  through 
competition  from  a  new  station  renders  the  former  a  person  aggrieved  or 
adversely  affected  within  the  meaning  of  Section  402  (b)  (2)  of  the 
Communications  Act.  The  commission’s  petition  also  raises  the  question 
of  whether  it  was  obligated  to  make  findings  of  fact  concerning  the  eco¬ 
nomic  effect  which  the  construction  and  operation  of  a  new  station  would 
have  upon  the  existing  station  in  the  same  community.  In  passing  upon 
these  questions  the  Supreme  Court  will  review  the  decision  of  the  United 
States  Court  of  Appeals  for  the  District  of  Columbia.  {Sanders  Broth¬ 
ers  Radio  Station  v.  Federal  Communications  Commission,  106  F.  (2d) 
321). 

The  Sanders  case  arose  through  the  commission’s  grant  of  an  appli¬ 
cation  of  Telegraph  Herald  to  construct  and  operate  a  new  radio  broad¬ 
casting  station  at  Dubuque,  Iowa.  At  the  same  time  the  commission 
granted  the  application  of  respondent,  Sanders  Brothers  Radio  Station, 
to  move  its  station,  WKBB,  across  the  Mississippi  River  from  East  Du¬ 
buque,  Illinois,  to  Dubuque,  Iowa.  Respondent  appealed  from  the 
Commission’s  decision  granting  the  Telegraph  Herald  application,  alleg¬ 
ing  that  (1)  the  operation  of  the  station  proposed  in  Dubuque,  Iowa,  by 
the  Telegraph  Herald  will  result  in  financial  and  economic  injury  to  it 
and  wdll  destroy  its  ability  to  render  programs  in  the  public  interest, 
and  that  (2)  the  commission  failed  to  make  any  findings  of  fact  on  the 
question  of  economic  injury. 

The  Court  of  Appeals  reversed  and  remanded  the  case  to  the  com¬ 
mission  upon  the  grounds  that  (1)  the  respondent  was  a  person  ag¬ 
grieved  whose  interests  were  adversely  affected,  within  the  meaning  of 
Section  402  (b)  (2)  of  the  statute  and  that  accordingly  the  Court  had 
jurisdiction  to  entertain  the  appeal,  and  (2)  the  commission  erred  in 
failing  to  make  findings  on  the  issue  as  to  whether  the  granting  of  the 
construction  permit  for  the  new  station  would  inflict  economic  injury 
upon  the  respondent.  (See  Journal,  Jan.,  1939,  No.  5,  pp.  25-26). 

After  the  Court  of  Appeals  reversed  the  Commis.sion ’s  decision  and 
remanded  the  case,  the  Commis.sion  filed  a  petition  for  rehearing  in 
which  it  contended  for  the  first  time  in  the  proceeding  that  appellant  was 
not  a  person  aggrieved  or  adversely  affected  within  the  meaning  of  Sec¬ 
tion  402  (b)  (2)  of  the  Communications  Act  for  the  reason  that  the 
economic  injury  which  an  existing  station  suffers  from  competition  with 
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a  new  station  is  damnum  absque  injuria.  (See  Journal,  February, 
1939,  No.  6,  p.  17,  et  seq.)  The  Court  of  Appeals  denied  the  Commis¬ 
sion  ’s  petition. 

In  its  petition  for  writ  of  certiorari  the  commission  contended:  (1)  * 
that  the  statute  gives  the  competing  licensee  no  right  to  object  to  the 
construction  of  a  competing  station  on  the  ground  that  the  competition 
will  lead  to  financial  loss;  (2)  that  Section  313  of  the  Act,  declaring 
that  the  antitrust  laws  shall  apply  to  interstate  radio  communication, 
contradicts  any  argument  that  the  Act  is  designed  to  substitute  a  regu¬ 
lated  monopoly  for  the  normal  competitive  safeguards;  (3)  that  the 
Commission  and  its  predecessors  have  never  refused  to  issue  a  license  for 
a  new  radio  station  because  of  the  economic  effects  upon  other  licensees 
and  that  this  administrative  construction  is  entitled  to  compelling 
weight;  and  (4)  that  the  decision  of  the  Court  below  that  a  right  to  be 
protected  against  the  effects  of  competition  can  be  implied  from  the 
statute  as  a  whole  is  in  conflict  with  long-settled  principles. 

In  support  of  its  position  that  it  was  not  required  to  make  findings 
on  the  issue  of  economic  injury,  the  Commission  said : 

“Section  319  of  the  statute  does  not  require  the  Commission 
either  to  hold  a  hearing  or  to  make  findings  when  it  grants  or  denies 
a  construction  permit;  indeed  Section  309  (a)  in  terms  authorizes  the 
Commission  to  grant  the  application  for  the  correlative  station  li¬ 
cense  upon  examination  of  the  application.  In  the  absence  of  a  legis¬ 
lative  direction  to  the  contrary,  the  Commission  was  under  no  obli¬ 
gation  to  make  any  findings  when  it  issued  the  construction  permit. 
Compare  Assigned  Car  Cases,  274  U.  S.  564 ;  United  States  v.  Louisi¬ 
ana,  290  U.  S.  70 ;  Manufacturers  Ry  Co.  v.  United  States,  246  U.  S. 
457 ;  Pacific  States  Box  &  Basket  Co.  v.  White,  296  U.  S.  176.” 

Ftdsral  Commynicafiont  Commission  v.  Tho  Pottsvillo  Broadcasting  Company  (No. 
265),  corfiorari  grantod  October  9,  1939.  Decision  below  reported  in  98  F. 
(2d)  288. 

Prank  R.  McNinch,  Norman  S.  Case,  T.  A.  M.  Craven,  George  Henry  Payne,  Fred¬ 
erick  I.  Thompson,  Thad  H.  Brown,  and  Paul  A.  Walker  v.  Paul  H.  Heitmeyer 
(No.  316),  certiorari  granted  October  16,  1939.  Decision  below  reported  in 
95  F.  (2d)  91. 

The  Supreme  Court  of  the  United  States  on  October  9,  1939, 
granted  a  petition  for  a  writ  of  certiorari  to  review  the  decision  of  the 
United  States  Court  of  Appeals  for  the  District  of  Columbia  in  the 
Pottsville  case.  The  petition  was  filed  by  the  Solicitor  General  on  behalf 
of  the  Federal  Communications  Commission.  The  question  presented 
for  review  is  whether  the  Court  of  Appeals,  after  having  reversed  the 
commission’s  decision  denying  respondent’s  application  for  a  new  radio 
broadcasting  station  in  Pottsville,  Pennsylvania,  has  the  power  to  order 
the  commission  to  hear  and  reconsider  the  application  on  the  basis  of 
the  record  as  originally  made  and  without  regard  to  subsequent  applica¬ 
tions. 
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The  commission  denied  respondent’s  application  for  a  construc¬ 
tion  permit  for  a  radio  broadcast  station  on  the  primary  ground  that  it 
was  not  financially  qualified  and  on  the  secondary  ground  that  its  chief 
stockholder  was  not  a  local  resident.  Respondent  appealed  to  the  Uni¬ 
ted  States  Court  of  Appeals  for  the  District  of  Columbia.  The  court 
reversed  the  commission ’s  decision  on  the  primary  ground  and  remanded 
the  cause  for  the  Commission ’s  independent  consideration  on  the  second¬ 
ary  ground.  (Pottsville  Broadcasting  Co.  v.  Federal  Communications 
Commission,  98  P.  (2d)  288).  The  commission  set  the  remanded  cause 
for  oral  argument,  together  with  two  other  conflicting  applications 
which  had  been  heard  after  respondent’s  application,  and  directed  that 
it  would  consider  these  applications  individually  on  a  comparative  basis, 
although  not  in  a  consolidated  proceeding.  Respondent  applied  for 
writs  of  prohibition  and  mandamus,  and  the  Court  of  Appeals  issued  a 
writ  of  mandamus  directing  the  commission  to  consider  respondent’s 
application  on  the  record  which  was  completed  at  the  time  the  hearing 
was  held  on  that  application.  (See  Journal,  May,  1939,  No.  9,  pp. 
9-10.) 

In  its  petition  for  a  writ  of  certiorari  the  commission  contended  that 
the  action  of  the  Court  below  commanding  it  to  consider  respondent’s 
application  “on  the  basis  of  the  record  as  originally  made’’  exceeds  the 
Court’s  statutory  powers,  that  it  is  an  unwarranted  invasion  of  the  ad¬ 
ministrative  field,  and  that  it  overrides  the  basic  purpose  of  the  licensing 
requirements  of  the  Communications  Act  of  1934. 

On  October  16,  1939,  the  Supreme  Court  also  granted  the  commis¬ 
sion’s  petition  for  a  writ  of  certiorari  in  the  Heifmeyer  case  in  which  the 
issue  is  similar  to  that  in  the  Pottsville  ca.se,  supra.  In  the  Heitmeyer 
case  the  Commission  denied  respondent’s  application  for  a  construction 
permit  for  a  new  radio  station  in  Cheyenne,  Wyoming,  on  the  sole 
ground  that  he  was  not  financially  qualified.  Respondent  appealed  to 
the  United  States  Court  of  Appeals  for  the  District  of  Columbia  and  the 
court  reversed  the  commission’s  decision  and  remanded  the  cause.  While 
the  case  was  pending  in  court,  two  other  applications  for  stations  in 
Cheyenne  had  been  filed,  one  of  which  requested  the  same  facilities 
sought  by  respondent.  The  commission  set  the  remanded  cause  for  fur¬ 
ther  hearing  in  consolidation  with  a  hearing  de  novo  on  the  two  other 
applications.  Thereafter,  the  Court  of  Appeals  ordered  the  Commis¬ 
sion  to  set  aside  its  order  designating  respondent’s  application  for  hear¬ 
ing  on  comparative  basis  with  other  applications  and  directed  the  Com¬ 
mission  to  hear  and  reconsider  the  application  on  the  basis  of  the  rec¬ 
ord  as  originally  made.  The  question  raised  by  the  Commission’s  peti¬ 
tion  for  writ  of  certiorari  is  whether  the  court  below  has  power  to  issue 
a  writ  of  mandamus  to  compel  the  commission  to  reconsider  respon¬ 
dent’s  application  on  the  original  record  and  without  regard  to  the  sub¬ 
sequent  applications. 

P.  Z. 


